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United States Court of Appeals 
District of Columbia Circuit 


No. 10062. 

Major General Philip B. Fleming, Individually and as 
Administrator, Federal Works Agency; W. E. Reyn¬ 
olds, Individually and as Commissioner of Public 
Buildings, Public Buildings Administration, Fed¬ 
eral Works Agency; Jess Larsen, Individually and 
as Administrator, War Assets Administration; .Ap¬ 
pellants, 

v. ! 

Chas. L. Harney Construction Co. (Formerly Pat/m- 
Springs Holding Corporation), 575 Berry Street, 
San Francisco, California, a Corporation, Appellee. 

- i 

Appeal from the United States District Court for the District of 

Columbia. 


BRIEF FOR THE APPELLANTS. 


OPINION BELOW. 

The district court did not write an opinion. 

i 

JURISDICTION. 

This action was instituted by appellee by the filing of 
its complaint on February 9, 1948, for a declaratory judg¬ 
ment declaring it to be in possession of a preferential 
purchase right as a former owner of certain surplus real 
property owned by the United States, under section 23 of 
the Surplus Property Act of 1944, as originally enacted 
and as amended, 50 U.S.C. War App. sec. 1632. Other 
relief asked was an adjudication that appellee is the pos¬ 
sessor of an equitable property right in the property, and 
the issuance of a mandatory injunction compelling appel¬ 
lants to treat with appellee as in possession of such rights 
in the property. Jurisdiction of the district court was in¬ 
voked under section 11-301 of the District of Columbia 
Code, also under section 24 of the Judicial Code, as 
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amended, 28 U.S.C., sec. 41, now 28 U.S.C., secs. 1331, 
et seq., and the Declaratory Judgment Act of June 14, 
1934, sec. 274(d) of the Judicial Code, 28 U.S.C., sec. 400, 
now 28 U.S.C., secs. 2201-2202 (App. 3). On August 13, 
1948, the district court entered its judgment granting 
a motion for summary judgment filed by appellee, and 
declaring appellee to be in possession of the right con¬ 
ferred by section 23 of the Surplus Property Act, as 
amended, upon former owners of surplus property (App. 
47-48). On October 11, 1948, appellants filed a notice of 
appeal from this judgment (App. 48). The jurisdiction of 
this Court rests upon section 17-101 of the District of Co¬ 
lumbia Code and 28 U.S.C., sec. 1291. 

QUESTIONS PRESENTED. 

1. Whether appellee has the preferential repurchase 
right conferred upon former owners of surplus property 
by section 23 of the Surplus Property Act of 1944, as orig¬ 
inally enacted, 58 Stat. 765, 777-8. 

2. Whether appellee has the preferential repurchase 
right conferred upon former owners of surplus property 
by section 23 of the Surplus Property Act of 1944, as 
amended by the Act of August 7, 1946, 60 Stat. 886, 50 
U.S.C. War App. sec. 1632. 

STATEMENT. 

On February 9, 1948, appellee filed a complaint in which 
it was alleged in substance that appellee was formerly 
the owner of the Hotel El Mirador in California, which 
property was acquired by the United States in 1942; that 
the property was declared surplus in February 1946; that 
under section 23 of the Surplus Property Act of 1944, as 
originally enacted and as amended, appellee is entitled to 
a preferential right to repurchase the property; that ap¬ 
pellants ruled that appellee was not the former owner and 
not entitled to such preferential repurchase right; that 
such ruling is erroneous, and that appellee is entitled to 
such right. The complaint asked that the court adjudge 
appellee to be in possession of the preferential repurchase 
right accorded a former owner of surplus property by sec- 
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tion 23 of the Surplus Property Act, as originally enacted 
and as amended; that appellee be adjudged the owner of 
an equitable property right in the subject property, and 
that appellants be required to treat with appellee as the 
possessor of such rights (App. 2-12). Attached to the com¬ 
plaint (App. 13-25) were certain exhibits hereinafter con¬ 
sidered. 

On April 9, 1948, appellants filed a motion to dismiss 
or for summary judgment, together with an affidavit and 
accompanying exhibits by appellant Philip B. Fleming 
(App. 25-44). On May 3, 1948, appellee filed an affidavit 
by John J. Courtney (App. 44-46). After hearing, the dis¬ 
trict court on June 22, 1948, entered an order denying 
appellants 7 motion to dismiss or for summary judgment 
(App. 47). Appellee having also filed a motion for sum¬ 
mary judgment on June 18, 1948 (App. 46), counsel there¬ 
after agreed that the pending motion of appellee for sum¬ 
mary judgment might be considered as submitted on the 
briefs and arguments previously presented on appellants 7 
motion, and on August 13, 1948, the court below entered 
its order granting appellee’s motion for summary judg¬ 
ment and declaring appellee to be in possession of the 
repurchase right of a former owner under section 23 of 
the Surplus Property Act, both as originally enacted and 
as amended (App. 47-48). From this judgment appellants 
took the instant appeal. 

The material facts of this case are not in dispute. They 
are set out in the uncontroverted affidavit, with support¬ 
ing exhibits, of appellant Philip B. Fleming and are as 
follows (App. 27-44): 1 

By condemnation proceedings the United States on June 
22, 1942, acquired title to certain real property in Cali¬ 
fornia consisting of 28 acres of land on which stood the 
El Mirador Hotel, together with the furnishings and other 
personal property, for an agreed value of $425,000.00. 
The owner of the hotel at the time it was acquired by the 
United States was the Palm Springs Holding Corporation, 

■ i 

i The judgment being rendered on a motion for summary judgment, 
the court below did not enter findings of fact and conclusions of law 
(Rule 52a, F.R.C.P.). 
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a California corporation. On September 2,1942, the Board 
of Directors of that corporation adopted a resolution au¬ 
thorizing the sale of all assets of the corporation, except 
cash on hand, to its two principal stockholders, Warren 
B. Pinney and Balph D. Lacoe, Jr., for the sum of $750.00. 
Pursuant to that resolution a bill of sale to Pinney and 
Lacoe was executed on September 15, 1942. Thereafter, 
the only asset of the corporation, after the purchase of 
some of its own capital stock, consisted of cash on hand 
in the sum of approximately $235,000.00 (App. 27-28). 

Sometime prior to October 1, 1942, Pinney and Lacoe 
acquired control of all outstanding stock of the Palm 
Springs Holding Corporation, and on that date they trans¬ 
ferred all of the stock of the corporation, both common 
and preferred, to Charles L. Harney, P. E. Harney, Henry 
F. Wrigley, and C. J. Carroll, the stock acquired being 
distributed as follows: Charles L. Harney, 4,248 common 
and 775 preferred, P. E. Harney, 3,224 common and 589 
preferred, Henry F. Wrigley and C. J. Carroll each 10 
common and 1 preferred (App. 28). 

These four individuals had been engaged in the general 
contracting business in San Francisco, California. They 
wished to continue the construction business under the cor¬ 
porate form, but did not want to take the time that for¬ 
mation of a new corporation would require. There was 
also an advantage to them for tax purposes in acquiring 
the skeleton of a corporation with an equity invested capi¬ 
tal of approximately $600,000.00 and a possible capital loss 
on the sale of its assets of approximately $148,000.00. 
The Harneys and their associates paid $260,000 for the 
stock of the corporation, the only asset of which corpora¬ 
tion consisted of approximately $235,000.00 in cash (App. 
28). 

On October 2, 1942, the day following the acquisition 
of the stock by the Harneys, the new owners called a direc¬ 
tors* meeting, elected new officers, and passed a resolution 
amending the Articles of Incorporation by (a) changing 
the name of the corporation to the Charles L. Harney 
Construction Company, (b) eliminating the provisions for 
carrying on a hotel business, substituting therefor author- 
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ity to carry on a general contracting business, and (c) 
changing the principal office of the corporation from Los 
Angeles to San Francisco, and thereafter the Charles L. 
Harney Construction Company carried on a general con¬ 
tracting business but did not engage in any way in the 
hotel business. On November 2, 1944, the Charles L. Har¬ 
ney Construction Company filed a certificate of election 
to dissolve with the Secretary of State of the State of 
California, and the company was dissolved pursuant to a 
certificate of dissolution dated June 28, 1945, and filed with 
the Secretary of State on August 4, 1945 (App. 28-29). 

The former El Mirador Hotel was used by the Depart¬ 
ment of the Army as the Tornev General Hospital until 
February 4, 1946, when it was declared surplus under the 
Surplus Property Act of 1944, 58 Stat. 765, 50 U.S.C. App. 
sec. 1620. On March 4, 1946, the property was classified 
by the War Assets Corporation as “commercial tract, im¬ 
proved.” By regulations of the War Assets Corporation 
(11 F.R. 2644) and of the War Assets Administrator (11 
F.R. 7611), the classification of the property as “commer¬ 
cial tract, improved” eliminated it from the definition of 
“section 23 real property” as used in the Surplus Prop¬ 
erty Act of 1944, and consequently the property under 
those regulations was not subject to a former owner’s 
priority under that Act (App. 29). 

Pursuant to section 10 of the Surplus Property Act of 
1944, the property was assigned to the Federal Works 
Agency on March 15, 1946, for disposition in accordance 
with the provisions of existing regulations. The property 
was advertised for disposal by the Federal Works Agency 
for a ninety-day period beginning March 7, 1947, and end¬ 
ing June 5, 1947, and bids were received as follows: (a) 
the Reconstruction Finance Corporation exercised its pri¬ 
ority on behalf of a group of veterans, but the bid was 
later withdrawn; (b) the City of Palm Springs and the 
Desert School District submitted a bid based upon their 
priority rights; (c) a bid in the sum of $700,000.00, the 
adjusted purchase price for former owners, was received 
from the appellee, Charles L. Harney Construction Com¬ 
pany; (d) another bid in the sum of $700,000.00 was re- 
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ceived from Warren B. Pinney and Ralph D. Lacoe, Jr., 
also claiming to be former owners; (e) a bid in the sum 
of $1,150,000.00 under a veteran’s priority by Irwin Frank 
and Lloyd W. Gardner, and (f) ten nonpriority bids in 
the sum of $1,050,000.00 or less (App. 29-30). 

When appellee raised the question of its right as a 
former owner of the property, appellant Fleming deter¬ 
mined administratively that appellee was not a priority 
former owner within the meaning of section 23 of the Sur¬ 
plus Property Act of 1944, as amended by the Act of 
August 7, 1946, 60 Stat. 886. This ruling was embodied 
in a letter of August 20, 1947, from appellant Philip B. 
Fleming, to which was attached a copy of a memorandum 
opinion of the General Counsel of the Federal Works 
Agency 2 (App. 30-31, 35-43). In that opinion the view was 
expressed that the subject property was not of a class to 
which a former owner’s priority right was extended by 
section 23 of the Surplus Property Act of 1944 as origi¬ 
nally enacted, that such property did not become subject 
to a former owner’s right until the 1944 Act was amended 
by the Act of August 7, 1946, 60 Stat. 886, 50 U.S.C. War 
App. sec. 1632, and that this statute did not confer any 
right on appellee since it had theretofore dissolved. By 
letter of February 2, 1948, to appellee’s counsel (App. 
43-44), appellant Fleming adhered to his previous ruling 
and this action was thereupon instituted by appellee. 8 

In addition to the foregoing facts it should be noted 
that, as exhibits to its complaint, appellee attached (1) a 
copy of a letter by the Secretary of State of California, 
dated June 2, 1947, expressing the view that the Surplus 
Property Act of 1944 conferred a repurchase right upon 
appellee which constituted an asset within the meaning of 
section 399 of the California Civil Code which appellee 
corporation is empowered by state law to pursue, notwith¬ 
standing its dissolution (App. 13-14); (2) an order of the 
Superior Court of the State of California in and for the 

2 The letter of August 20, 1947, was signed by J. W. Follin, Acting Admin¬ 
istrator. 

3 The Fleming affidavit also explains (App. 31) that sale of the property 
was -withheld until March 15, 1948, by reason of Senate Concurrent Resolution 
No. 31, dated July 25, 1947, 80th Cong. 1st sess., invoked by the City of Palm 
Springs. The property has not since been disposed of. 
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City of San Francisco, California, dated Jnne 3, 1947, 
procured by appellee in ex parte proceedings, authorizing 
appellee to submit a claim as former owner and toi pur¬ 
chase the property at the adjusted price and to borrow 
the necessary money from its shareholders (App. 18-20); 
and (3) a further order of said court dated September 5, 
1947, also procured in ex parte proceedings, declaring that 
the right of a former owner, whether under the Surplus 
Property Act of 1944 as originally enacted, or as amended 
in 1946, is an asset of appellee corporation omitted in the 
winding-up process, within the meaning of section 399 of 
the California Civil Code, and authorizing the filing of an 
offer, petition, complaint or other proceeding to realize 
upon the asserted asset (App. 24-25). 

Finally, the affidavit of John J. Courtney, filed by ap¬ 
pellee (App. 44-45), does not controvert any of the facts 
recited in the Fleming affidavit. The Courtney affidavit, 
executed May 1, 1948, merely recites that agreements had 
been concluded on and after July 28, 1947, between those 
who held stock in the Palm Springs Holding Corporation 
as of June 22, 1942, with the shareholders of appellee 
Harney Construction Company, whereby it was agreed that 
appellee would represent the legal and equitable rights 
of both the former shareholders of Palm Springs Hotel 
Corporation and the subsequent shareholders of appellee 
Harney Construction Company, and that “both groups of 
stockholders would share in the benefits’ ’ derived from the 
exercise of the former owner right. 

On the facts as above outlined the court below granted 
appellee’s motion for summary judgment and entered its 
order declaring appellee to be in possession of the repur¬ 
chase right of a former owner (App. 47-48). 

i 

STATUTES AND REGULATIONS INVOLVED. 

Section 23 of the Surplus Property Act of 1944, as orig¬ 
inally enacted, 58 Stat. 765, 777-8, so far as material, reads 
as follows: 

Sec. 23(a). As used in this section— 

(1) The term “real property” means property Con¬ 
sisting of land, together with any fixtures and im- 
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provements thereon, located ontside of the District of 
Columbia, but does not include war housing, industrial 
plants, factories, or similar structures and facilities, 
or the sites thereof, or land which the Board deter¬ 
mines is essential to the use of any of the foregoing; 
and 

(2) The term “surplus real property” means real 
property which has been determined under section 11 
to be surplus property. 

(d) (1) (A) In the case of any surplus real property 
which was acquired by any Government agency after 
December 31, 1939, the person from whom such prop¬ 
erty was acquired shall be given notice, in such man¬ 
ner (which may include publication) as the Board by 
regulation may prescribe, that the property is to be 
disposed of by the United States and shall be entitled 
to purchase such property, in substantially the identi¬ 
cal tract as when acquired from such person, at pri¬ 
vate sale at any time during the period of ninety days 
following such notice * • *. 

(d)(l)(B)(3) The price to be paid for surplus real 
property sold under this subsection shall be a price 
not greater than that for which it was acquired by the 
United States, such acquisition price being properly 
adjusted to reflect any increase or decrease in the 
value of such property resulting from action by the 
United States, or a price equal to the market price at 
the time of sale of such property, whichever price is 
the lower. 

Section 3 of the Surplus Property Act of 1944, 58 Stat. 

765, 767, provides as follows: 

Sec. 3. As used in this Act— 


(h) The term “person” means any individual, cor¬ 
poration, partnership, firm, association, trust, estate, 
or other entity. 

War Assets Corporation Regulation of March 6, 1946, 
Vol. 11, F.R., p. 2644, issued under authority of the Sur¬ 
plus Property Act of 1944, and War Assets Administra¬ 
tor^ Regulation of June 29, 1946, Vol. 11, F.R., pp. 7611, 
7612, issued under the same authority, each provided as 
follows: 

§ 8305.2(11). “Section 23 real property” means 
property consisting of land, together with any fixtures 
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and improvements thereon, located outside of the Dis¬ 
trict of Columbia, but does not include war housing, 
industrial plants, factories, or similar structures and 
facilities, or the sites thereof, or land which the Ad¬ 
ministrator determines is essential to the use of any 
of the foregoing. “Similar structures and facilities” 
as used above shall include structures and facilities 
classified by the Administrator as (1) commercial * * *. 

Section 1 of the Act of August 7, 1946, 60 Stat. 886, 50 
U.S.C. War App., sec. 1632, provides: 

That section 23(a)(1) of the Surplus Property; Act 
of 1944 is amended to read as follows: 

“ (1) The term “real property” means property con¬ 
sisting of land, together with any fixtures and im- 

S rovements thereon (including hotels, apartment 
ouses, hospitals, office buildings, stores, and other 
commercial structures) located outside the District of 
Columbia, but does not include (A) commercial struc¬ 
tures constructed by, at the direction of, or on behalf 
of any Government agency, (B) commercial struc¬ 
tures which the Administrator determines have been 
made an integral part of a functional or economic unit 
which should be disposed of as a whole, and (C) war 
housing, industrial plants, factories, airports, airport 
facilities, or similar structures and facilities, or the 
sites thereof, or land which the Administrator deter¬ 
mines essential to the use of any of the foregoing; 

* • • it 

Section 399 of the California Civil Code reads as follows : 

§ 399. Continuation of corporation after dissolution. 
A corporation which is dissolved by the expiration of 
its terms of existence, by forfeiture of existence by 
order of court, or otherwise, nevertheless shall con¬ 
tinue to exist for the purpose of winding up its affairs, 
prosecuting and defending actions by or against it, 
and enabling it to collect and discharge obligations, 
dispose of and convey its property, and collect and 
divide its assets, but not for the purpose of continuing 
business except in so far as necessary for the winding 
up thereof. No action or proceeding to which a corpo¬ 
ration is a party shall abate by the dissolution of such 
corporation or by reason of proceedings for dissolu¬ 
tion and winding up thereof. 

Any assets inadvertently or otherwise omitted from 
the winding up shall continue in the dissolved corpo- 
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ration for the benefit of the persons entitled thereto 
upon dissolution of the corporation, and on realization 
shall be distributed accordingly. 

STATEMENT OF POINTS 

1. The district court erred in adjudging that appellee 
Harney Construction Company is the possessor of a former 
owner’s repurchase priority right under section 23 of the 
Surplus Property Act of 1944, as originally enacted, 58 
Stat. 765, 777-8. 

2. The administrative interpretation of section 23 of the 
Surplus Property Act of 1944, as originally enacted, as ex¬ 
cluding commercial property from the class of property to 
which the former-owner preference was extended, is correct, 
and no former-owner preference to acquire the property the 
subject of this action was granted by that act. 

3. The district court erred in adjudging that appellee 
Harney Construction Company was given any preferential 
right to repurchase the subject property under the amenda¬ 
tory Act of August 7, 1946, 60 Stat. 886, 50 U. S. C. War 
App., sec. 1632. 

4. The Surplus Property Act of 1944, either as originally 
enacted or as amended in 1946, did not extend the former- 
owner repurchase right to dissolved corporations, and ap¬ 
pellee corporation has no such right to repurchase the sub¬ 
ject property. 

5. Under the facts of this case, appellee is not a “former 
owner” within the intent of Congress in enacting the Sur¬ 
plus Property Act of 1944 and its amendatory Act of Au¬ 
gust 7,1946, 50 U. S. C. War App., sec. 1632. 

SUMMARY OF ARGUMENT. 

L 

The Surplus Property Act of 1944, as originally enacted, 
did not extend a preferential right to the former owner of 
surplus commercial property. It was so construed in regu¬ 
lations promulgated under the Act. Such regulations 
were, we submit, valid. The legislative history of the 
statute shows that both the House and the Senate limited 
the right to former owners of agricultural lands only. 
The circumstance that, in its form as it emerged from 



11 


conference and was enacted into law, the express limita¬ 
tion of the right to former owners of agricultural lands 
was omitted does not justify a contrary construction. 
This is so because (1) the conferees were authorized to 
adjust differences only, and both bodies were in agreement 
in limiting the right to agricultural lands; (2) the confer¬ 
ence committee report makes no suggestion that any such 
fundamental change was intended or had been made; and 
(3) the debates in both Houses on the conference bill show 
that the right was understood as limited to agricultural 
lands. 

That commercial property was properly excluded Under 
the Act as originally enacted is demonstrated by the pas¬ 
sage in 1946 of amendatory legislation extending the right 
to owners of commercial property on which the improve¬ 
ments had not been constructed by the Government or 
which had not become an integral part of a functional or 
economic unit. Since the amendatory act confirmed the 
administrative exclusion of commercial property of the 
latter categories, it confirmed it as to all commercial prop¬ 
erty because the 1946 Act cut down the administrative 
exclusion by the introduction of new criteria not contained 
in the original act. 

n. i 

Appellee is not a former owner under the Surplus Prop¬ 
erty Act of 1944, as originally enacted, or as amended in 
1946. 

A. While the Act confers the former-owner privilege on 
corporations from whom the Government acquired surplus 
real property, appellee voluntarily dissolved in 1945. In 
the federal jurisdiction, dissolution of a corporation “can¬ 
not be distinguished from the death of a natural person.” 
Oklahoma Gas Co. v. Oklahoma, 273 U. S. 257, 259 (1927). 
As a general proposition, a statute conferring rights on 
corporations does not confer those rights on dissolved 
corporations. And where the statute involves sacrifice of 
the public interest, it must be strictly construed in favor 
of the Government. Northern Pacific R. Co. v. United 
States, 330 U. S. 248, 257 (1947). 
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The statute contains no evidence of an intent to depart 
from the federal rule. Moreover, by expressly providing 
for survival of the right to specified heirs of an individual 
owner who dies prior to the exercise of the right, i.e., prior 
to the declaration of the property as surplus and open to 
sale, and by failing to make comparable survival provi¬ 
sions for corporations, it is clear that any right of appellee, 
whether under the Act of 1944 as originally enacted, or as 
amended in 1946, died when the corporation died in 1945. 

Section 399 of the California Civil Code and the orders 
of the state court authorizing appellee to prosecute its 
alleged claim, are of no effect here beyond establishing a 
technical status of appellee to assert whatever rights it 
might have under the Surplus Property Act. Whether the 
right is created by the Act is a federal question. More¬ 
over, there is nothing in section 399 which takes appellee 
corporation out of the federal rule with respect to the 
effects of dissolution. 

B. Appellee is not the person from whom the property 
was acquired by the Government and accordingly is not 
entitled to the benefit of the former owner privilege. By 
reason of the transaction by which the Harneys and their 
associates acquired the stock of Palm Springs Holding 
Corporation, the Harney Construction Company had noth¬ 
ing in common with the former corporation. Not only 
was the name of the corporation changed, but the purpose 
for which it was authorized to do business was changed 
by eliminating the provision for carrying on the hotel 
business and inserting instead an authorization to engage 
in the general contracting business, and the principal office 
was changed from Los Angeles to San Francisco. The 
Harneys and their associates never had an interest in the 
subject property. The property was out of the picture in 
1942 when they acquired the charter. The right now 
asserted was not then in prospect, and hence they paid 
nothing on that account. To allow them the right merely 
gives a windfall which is absolutely contrary to the ob¬ 
jective of Congress in providing the rights and condoning 
of such an absurd result and sacrifice of the public interest 
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cannot be justified on any theory of inviolability of the 
corporate veil. 

m. 

Moreover, the administrative officials were required to 
exercise judgment and discretion in the sale of surplus 
property. Congress did not provide for general court 
supervision of the determinations made in the exercise of 
that discretion. It is established by a long line of deci¬ 
sions that where an administrative decision involves an 
exercise of discretion and is not unreasonable or plainly 
wrong, it will not be reversed or set aside by injunction 
and relief in the nature of mandamus. Such is the nature 
of the relief sought by appellee. Since the administrative 
officials here did not depart from a plain official duty, the 
judgment below was erroneous. 

ABGUMENT. 

I 

L 

Section 23 of the Surplus Property Act of 1944, as Originally 
Enacted, Did Not Confer a Preferential Repurchase Right 
on the Former Owner of Surplus Commercial Real Prop¬ 
erty. 

The Surplus Property Act of 1944, 58 Stat. 765-784, was 
a comprehensive measure designed to meet the problem 
of disposal of property acquired by the Government which 
was either then surplus to the Government’s needs or 
would become so following termination of the war emer¬ 
gency. Two of the declared objectives of the act of inter¬ 
est here are “to prevent insofar as possible unusual and 
excessive profits being made out of surplus property” (sec. 
2(q)), and “except as otherwise provided, to obtain for 
the Government, as nearly as possible, the fair value 1 of 
surplus property upon its disposition” (sec. 2(t)). 

The act created a Surplus Property Board having gen¬ 
eral supervision and direction over the care, handling, and 
disposition of surplus property and the transfer of surplus 
property between Government agencies (sections 5 and 6). 4 

-- j 

* By the Act of September 18, 1945, 59 Stat. 588, this board was re¬ 
placed by the Surplus Property Administration, headed by a Surplus 
Property Administrator. The functions of the Surplus Property Ad- 



14 


The board was also authorized to issue regulations to effec¬ 
tuate the purposes of the Act, and to designate Govern¬ 
ment agencies to act as disposal agencies (sections 9 and 
10). Section 11 requires owning Government agencies to 
report to the board all property which is surplus to their 
needs. By section 12 a first priority is given to federal 
agencies to acquire surplus property, and a second priority 
is given to states and their political subdivisions by sec¬ 
tion 13. 

Section 23 of the Act provided a preferential right to a 
former owner of surplus real property, subordinate to the 
priorities given federal agencies and States, and is the sec¬ 
tion upon which appellee’s claim is based. That section 
provided: 

Sec. 23(a). As used in this section— 

(1) The term “real property” means property con¬ 
sisting of land, together with any fixtures and im¬ 
provements thereon, located outside of the District of 
Columbia, but does not include war housing, industrial 
plants, factories, or similar structures and facilities, 
or the sites thereof, or land which the Board deter¬ 
mines is essential to the use of any of the foregoing; 
and 

(2) The term “surplus real property” means real 
property which has been determined under section 11 
to be surplus property. [Italics added.] 

Section 23(c) required the Board to classify surplus real 
property as “agricultural, grazing, forest, mineral or 
otherwise.” Section 23(d)(1)(A) provided that, as to 
surplus real property acquired by the Government after 
December 31, 1939, the person from whom the Govern¬ 
ment acquired the property should be given notice that 


ministration were transferred to the War Assets Corporation for the 
period between January 31, 1946, and March 26, 1946, by Executive 
Order 9689, 11 F.R. 1265. By the same order the War Assets Admin¬ 
istration, headed by the War Assets Administrator, succeeded to the 
powers of the War Assets Corporation as of March 25, 1946, and since 
that time the act has been administered by the War Assets Adminis¬ 
tration. See also Reorganization Plan No. 1 of 1947, sec. 501, 12 F.R. 
4534, 4535. 
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it is to be disposed of and should have the right to pur¬ 
chase the property at private sale for a period of ninety 
days following such notice, or within any extension of that 
period. The price to be paid by a former owner was fixed 
in section 23(d)(1) (B)(3) as I 

a price not greater than that for which it was acquired 
by the United States; such acquisition price being 
properly adjusted to reflect any increase or decrease 
in the value of such property resulting from action 
by the United States, or a price equal to the market 
price at the time of sale of such property, whichever 
price is lower. 

It is evident that this formula makes a concession to a 
former owner since it allows him, in a case where prop¬ 
erty values have risen since the Government acquired; his 
property, to reacquire it at the old purchase price, plus 
or minus such amount as the Government’s action has 
enhanced or depreciated its value, even though the price 
so arrived at is below the market value at the time the 
Government disposes of it. This is illustrated in thei in¬ 
stant case, where the adjusted price to a former owner 
is $700,000; whereas, bids as high as $1,150,000 have been 
received (App. 30). 

One of the questions to be decided by the Administra¬ 
tor charged with the administration of the act was the 
scope of “similar structures and facilities” excluded by 
section 23 from the class of real property subject to the 
former-owner preference right. This matter was dealt 
with by regulation of March 6, 1946, 11 F.R. 2644, issued 
by the War Assets Corporation, wherein, after repeating 
the statutory definition of real property contained in sec¬ 
tion 23, it was determined that 

“Similar structures and facilities” as use d abo ve shall 

include structures and facilities classified by the Ad- 
ministrator as (i) commercial * • *. 

i 

i 

When the powers and functions of the War Assets Cor¬ 
poration were transferred to the War Assets Administra- 
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tion, the same regulation was issued by the latter agency 
on June 29, 1946, 11 F.R. 7611, 7612. 

It follows that when the subject hotel property was clas¬ 
sified by the Administrator as “commercial tract, im¬ 
proved,” it was not surplus real property subject to a 
former owner’s preference right under section 23, as the 
section was interpreted by the Administrator. 

Since the judgment appealed from (App. 47) declares 
that appellee is the possessor of a former owner’s prior¬ 
ity repurchase right under section 23 of the Act as origi¬ 
nally enacted, the district court presumably held the view 
that the regulation, in so far as it placed commercial 
property within “similar structures or facilities” excluded 
from the operation of the former-owner privilege provided 
in section 23, was invalid. It is submitted that the district 
court erred in this respect. 

Section 23 conferred a priority on former owners which, 
as shown, was a concession not alone as to priority of 
opportunity to buy, but also a preferential right to pur¬ 
chase at a price below current market value. It was com¬ 
petent for Congress to confine that right as it saw fit. That 
Congress did not intend to confer this preferential right 
on former owners of all classes of property is apparent 
by the specific exclusions from operation of the former- 
owner privilege of “war housing, industrial plants, fac¬ 
tories, or similar structures and facilities,” and further 
by the limi tation in section 23(d)(1)(A) of the former- 
owner privilege to properties acquired by the Government 
after December 31, 1939. And it is clear that the inclu¬ 
sion of the broad words “or similar structures and fa¬ 
cilities” was intended to vest the Administrator with the 
duty and discretion to determine in accordance with the 
purposes and policy of the act which of the myriad of prop¬ 
erties acquired by the Government during the war were 
not subject to the former-owner privilege of purchase. 
Thus, the inquiry for the Administrator was to determine 
to what extent the policy of the Act required the limita¬ 
tion of the right. And in determining the matter the Ad¬ 
ministrator of course had the right to consider the legis- 
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lative history of the statute. That legislative history is 
of course important here. 

The Surplus Property Act of 1944 originated as H. R. 
5125, 78th Cong. 2d sess. As introduced on June 23, 1944, 
section 12 stated the policies governing disposition and 
one of them (sec. 12(e)) was ‘‘to afford former owners 
of surplus real property acquired by the Government by 
the exercise of its war powers an opportunity to reacquire 
such property.’’ Thus, the bill as introduced conferred 
no right but merely declared a policy, without price con¬ 
cession, with regard to former owners. As reported by 
the House Committee on Expenditures in the Executive 
Departments on August 10, 1944, section 11(f) contained 
the same policy declaration above recited. A new section 
was added, reading as follows (H. Rep. No. 1757, 78th 
Cong. 2d sess., p. 6): 

i 

15(g). In disposing of surplus agricultural lands in 
the United States, former owners shall be giyen a 
reasonable time, to be fixed by the Administrator, in 
which to repurchase their original tracts, at a price not 
exceeding that paid them by the Government, except 
where the value of such tract has been increased by 
the Government. * # *. [Italics supplied.] 

Thus, as reported to the House, the bill again declared 
a general policy of affording former owners an opportu¬ 
nity to repurchase surplus real property. But in providing 
for the first time a right in former owners to repurchase 
at the price paid by the Government, the concession! was 
expressly limited to former owners of “surplus agricul¬ 
tural lands” where the value of the lands had not been 
enhanced by the Government. And in reporting the bill 
the House Committee stated (H. Rep. No. 1757, 78th Cong. 
2d sess., p. 12): 

The bill provides for no donations of property 
which has commercial value. It declares the policy 
of Congress to afford to various classes of deserving 
purchasers an opportunity to acquire surplus prop¬ 
erty. But it also declares the policy of Congress to 
.realize the highest obtainable return for the Govern- 
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ment consistent with the declared objectives and poli¬ 
cies. The committee feels that any departure from 
this position would be contrary to the national interest. 

The committee has , however, recognized one special 
case of hardship which calls for individual treatment. 
M<my farms have been taken by the Government for 
war purposes from unwilling owners. The commit¬ 
tee, while not departing from its principle of sales for 
fair value, feels that value at the time of taking, as 
expressed by the price paid by the Government, is the 
proper maximum to adopt in such a case. The Gov¬ 
ernment should not make a profit from such a trans¬ 
action, and the bill so provides. [Italics supplied.] 

As passed by the House on August 22, 1944, the provi¬ 
sions with respect to former owners once again were re¬ 
duced to simple declarations of policy, section 11(g) de¬ 
claring the policy “to afford former owners of surplus real 
property acquired by the Government by the exercise of 
its war powers an opportunity to reacquire such property, 
and section 11(h) stating the further policy with respect 
to former owners as follows: 

11(h) to dispose of land in the United States ac¬ 
quired by the United States after July 2, 1940, which 
the Administrator declares suitable only for agricul¬ 
tural use — 

(1) by affording to the person or persons from 
whom such land was acquired by the United States 
a reasonable opportunity to reacquire such land at 
a price not greater than that for which it was so 
acquired by the United States, such acquisition price 
being properly adjusted to reflect any increase or 
decrease in the value of such land resulting from 
action by the United States; • * *. [Italics sup¬ 
plied.] 

It thus appears that the fundamental policy of the 
House of Representatives in enacting H. R. 5125 was to 
secure the full market value of property disposed of under 
the legislation, that former owners of property generally 
were given no price concessions but only a statement of 
policy to afford them an opportunity to reacquire their 
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property, that the one exception which permitted the 
former owner to reacquire property at a price which 
would yield the Government less than the current yalue 
at the time of sale was intended to be limited to former 
owners of farm or agricultural lands, and that the bill in 
all its forms while in the House of Representatives ex¬ 
pressly limited this price concession to former owners of 
agricultural lands. 

When the legislation came before the Senate, the latter 
body amended H. R. 5125 by striking out all after the exact¬ 
ing clause and substituting therefor the text of S. 2065. 
Since, as will be shown, the provisions of section 23 of 
the Surplus Property Act of 1944, as ultimately enacted, 
derive substantially from S. 2065, the history of that bill 
is especially informative. 

As introduced, the only provision of S. 2065 relating to 
former owners was in section 14 stating the policies to be 
followed, subdivision (c) of that section stating one of the 
policies as being “to afford former owners of surplus real 
property acquired by the Government an opportunity to 
reacquire such property .’’ As reported by the Senate 
Committee on Military Affairs (S. Rep. No. 1057, 78th 
Cong. 2d sess.), section 22(b) dealt with the disposal of 
surplus real property and provided as follows: 

22(b) As used in this section, unless the context 
otherwise requires, the term “property” includes land, 
together with any fixtures and improvements thereon, 
located outside of the District of Columbia, acquired 
(since December 31, 1939) by the United States or by 
any corporation wholly owned by the United States, 
but does not include the public domain, or lands with¬ 
drawn or reserved from the public domain, and does 
nO\t include war housing, industrial giants, factories, 
or similar structures and facilities, or the sites thereof. 
[Italics supplied.] 

Section 22(f)(1) provided that: 

In the case of any real property which was acquired 
by any Government Agency after December 31, 1939, 
and is classified under this section as agricultural land, 
the person from whom such land was acquired, or* in 
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the event of his death, his lineal heirs, shall be given 
notice that the land is to be disposed of by the United 
States and shall be entitled to purchase such land, in 
substantially the original tract as when acquired from 
such person at private sale at any time during the 
period of ninety days following such notice: Provided, 
that such period may be extended in any case when 
it appears that such extension is necessary or appro¬ 
priate to facilitate the sale of any land under this 
subsection. [Italics supplied.] 

Section 22(f)(5) provided that: 

The price to be paid for land sold under this sub¬ 
section shall be an amount equal to the price paid for 
it at the time of its acquisition by the department or 
agency by which it was acquired, increased or de¬ 
creased, as the case may be, by an amount equal to 
any increase or decrease in the market value of such 
land by reason of the use thereof, during the time it 
was owned by the United States, or a price equal to 
the market price at the time of sale of such surplus 
land, whichever price is the lower. 

It thus appears that when the senate bill for the first 
time contained a section giving former owners an oppor¬ 
tunity to repurchase surplus real property at a premium 
price, the right was strictly limited to former owners of 
agricultural lands. This being so, provisions were in¬ 
cluded to deal with the recognized problem created where 
Government action had substantially changed the charac¬ 
ter of the lands. Thus, section 22(b) expressly eliminated 
such agricultural lands where the Government had erected 
war housing, industrial plants, factories, or similar struc¬ 
tures and facilities. In order to determine whether the 
lands had so far lost their character as agricultural lands 
and were therefore not subject to the former-owner re¬ 
purchase right, section 22(c)(1) required the lands to be 
classified “as agricultural, grazing, forest, mineral, or 
otherwise.” Where lands had lost their character as agri¬ 
cultural lands, the former owner was given a substitute 
right by section 22(f)(2), providing that where lands were 
not classified as agricultural, the former owner or his heirs 




may be offered similar agricultural land in the same area, 
and by section 22(f)(3) a former tenant was given the 
right of a former owner where the latter did not exercise 
it, but the fact that the former-owner right existed only 
as to agricultural lands was again evidenced by the limita¬ 
tion of the tenant’s right to agricultural lands. 

As already noted (p. 19, supra), the Senate in passing 
H. R. 5125 substituted the provisions of S. 2065 for the 
provisions of the House bill. As H. R. 5125 thus passed 
the Senate, the provisions relating to the former-rowner 
repurchase right were substantially the same as those in 
section 22 of the Senate bill as reported, and as just above 
discussed. Thus, section 22(b) excluded from the defini¬ 
tion of real property “war housing, industrial plants, fac¬ 
tories, or similar structures and facilities.” Section 22(e) 
required surplus real property to be classified as “agricul¬ 
tural, grazing, forest, mineral, or otherwise.” Section 
22(f)(1) again conferred a right on a former owner only 
where surplus real property “is classified under this sec¬ 
tion as agricultural land.” Section 22(f)(2) provided that 
in the case of “land which was employed in farming opera¬ 
tions when acquired by the Government but which is no 
longer classifiable as agricultural land,” a “former owner 
of such land and his lineal heirs may be offered similar 
agricultural land in the same area, if such land is avail¬ 
able.” And section 22(f)(3) conferred the same right on 
a former tenant of agricultural land when the former 
owner or his heirs did not exercise that right. 

This extended consideration of the legislative history 
of S. 2065 has been given because, as will be shown in 
detail, the provisions of section 23 of the Surplus Prop¬ 
erty Act of 1944, as finally enacted, had their origin in 
the Senate bill. The intention of the Senate to limit the 
former-owner privilege to purchase at a premium price to 
agricultural land is clear. Thus, in speaking of the! right 
given former owners, their heirs, or tenants operating such 
lands when the Government acquired them, the Senate 
Committee stated (S. Rep. No. 1057, 78th Cong. 2d sess., 
p. 13): “The committee was of the view that social equity 
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and the desirability of maintaining the Nation’s agricul¬ 
tural tradition of family-size farms justified the assign¬ 
ment of this preference.” 

The House of Representatives disagreed with the Sen¬ 
ate’s amendment of H. R. 5125 and it went to conference. 
As it emerged from conference and passed both legisla¬ 
tive bodies, the provisions of former section 22 requiring 
the classification of lands as agricultural, grazing, forest, 
mineral, or otherwise, the preference to a former owner 
to buy at the adjusted price, the offer of other lands where 
the lands are no longer suited to their use at the time the 
Government acquired them, and the exercise of the right 
by a former tenant of agricultural lands in cases where 
the former owner does not avail himself of the right, were 
incorporated in section 23. There is one material differ¬ 
ence, however, in that section 23(d)(1)(A), providing that 
a former owner shall have the preferential right, did not 
contain the express limitation of the right to former owners 
of “agricultural lands,” as the House had limited it (p. 
18, supra), or to former owners of lands classified “as 
agricultural land” as the Senate had provided (p. 21, 
supra). 

The conference report does not give any explanation for 
the absence of such limiting words from section 23(d) 
(1)(A). But the conferees for both bodies were author¬ 
ized to adjust differences between the House and Senate. 
As already shown, the two Houses were in agreement that 
the preferential premium price of former owners was an 
exception to be accorded only to former owners of agri¬ 
cultural lands. There was nothing in the previous posi¬ 
tion or declarations of either body which required or jus¬ 
tified the conferees in broadening the former-owner pro¬ 
vision beyond the limitation to agricultural lands thereto¬ 
fore accepted by both bodies. Nor should an intention to 
do so be presumed, especially where no mention was made 
in the conference report of such a fundamental change in 
policy having been incorporated in the compromise bill. 

The conference report is set out at Vol. 90, Cong. Rec¬ 
ord, Pt. 6, pp. 7841-7850. The statement on “Disposition 
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of Surplus Real Property” (p. 7849) merely recites in 
general terms the provisions of section 23 as agreed to. 
It was nowhere indicated either that the conferees intended 
to abolish the prior limitation of the former-owner right 
to agricultural lands, as both Houses had agreed, or that 
section 23 accomplished such a fundamental departure in 
policy. The debate in the House of Representatives does 
not reveal that any such fundamental change was under¬ 
stood to have been made. The indications are to the con¬ 
trary. Congressman Taber, for example, stated (Vol. 90, 
Cong. Rec., Pt. 6, p. 7855): 

* # * Another thing, I will not vote for a bill which 

provides, as this bill does on page 14, that the lowest 
price which possibly can be obtained shall be taken 
for the sale of agricultural property. If a situation 
arises as arose in Oklahoma where oil was discovered 
on a piece of property, it would have to be turned 
back to the former owner from whom it was taken 
either at the price he was paid for it or at a lower 
price, not a higher price based upon the current value 
of the property. [Italics supplied.] ! 

Thus, the House was given the view of at least one 
member that the former-owner preference right under the 
compromise section 23 was limited to a former owner of 
agricultural lands. And Mr. Whittington, one of the House 
conferees, speaking of Mr. Taber’s declaration, stated 
(p. 7856) that “I am in agreement with the gentleman 
from New York [Mr. Taber], with respect to land and 
with respect to a single Administrator.” And at p. 7858, 
Mr. Whittington also stated: 

• • • former owner, where feasible, is given the 
option of reacquiring at the price for which it was 
condemned by the Government, subject to deprecia¬ 
tions or appreciations, his former lands, and in the 
event he does not so reacquire, the tenants of the 
former owner are given the privilege of acquiring the 
lands they formerly worked. [Italics supplied.] 

The description of lands subject to the former-owner 
privilege of compromise section 23 as the lands “they 
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formerly worked” unmistakably establishes the view of 
this member of the conference committee that the right 
was provided only as to former owners of agricultural 
lands. 

In the Senate the same is true. The debate in that body 
on the conference bill appears at Vol. 90, Cong. Rec., pp. 
7932-7941. Nowhere was the Senate advised that the limi¬ 
tation of the former-owner right to agricultural lands, 
agreed upon by both houses, was abolished in the confer¬ 
ence bill. Section 23 (pp. 7935-6) was discussed only in 
terms of agricultural land. Senator Thomas was con¬ 
cerned as to a special situation in Oklahoma where 532 
acres of land had been acquired by the Government for 
use as a training site for Navy fliers, and oil was subse¬ 
quently located adjacent to it, increasing its value. He 
observed (p. 7935) that “Under subsection (c) there is a 
definition of surplus real property. It is defined as being 
agricultural, grazing, forest, or mineral lands.” And at p. 
7936, Senator Barkley discussed the large acreages of farm 
lands which had been taken by the Government for estab¬ 
lishment of training camps. He asked and was assured that 
the provision applied to “all the lands taken, all over the 
country, for the establishment of training camps and other 
facilities which are regarded as more or less temporary.” 
Asked by Senator Aiken (p. 7936), “Does this provision 
apply only to the land itself and perhaps to temporary or 
comparatively useless buildings which are on it?” Senator 
Johnson, one of the Senate conferees, replied: “It applies 
to agricultural land.” 

It is submitted that, in these circumstances, the reason¬ 
able construction of section 23 is that it was not intended 
to extend the former-owner preference right to any but 
agricultural lands, and the administrative regulation elimi¬ 
nating commercial property from the former-owner right 
under the section was not only a reasonable construction of 
the statute but an entirely sound one. 

Appellee will no doubt argue that, under the rule of 
ejusdem generis, commercial property is not similar to 
the classes of property eo nomine designated in section 23, 
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i.e., war housing, industrial plants, and factories. That is 
irrelevant here. In view of the legislative history of the 
statute showing that only former owners of agricultural 
lands were intended to have the repurchase privilege, 
appellee cannot establish such a right under the Act as 
originally enacted even if the regulation be disregarded 
altogether. The specific enumerations of war housing, 
industrial plants, and factories were only examples! of 
cases where agricultural lands were to be excepted, and 
the lack of such or similar improvements on lands of any 
other class could not operate to subject such lands; to 
the former-owner privilege. That being so, the judgment 
appealed from, insofar as it declares appellee to have the 
right of a former owner under the statute as originally 
enacted, is erroneous. 

By section 1 of the Act of August 7, 1946, 60 Stat. 886, 
50 U.S.C. War App., sec. 1632(a), the succeeding Con¬ 
gress amended section 23 of the Surplus Property Act 
of 1944 by redefining “real property” in terms which 
bring the hotel property here involved within the class of 
surplus real property subject to the former-owner prefer¬ 
ence. The amendatory act of 1946 provided: 

* * * That section 23(a)(1) of the Surplus Prop¬ 
erty Act of 1944 is amended to read as follows: 

“(1) The term ‘real property’ means property 
consisting of land, together with any fixtures and 
improvements thereon (including hotels, apartment 
houses, hospitals, office buildings, stores and other 
commercial structures) located outside the District 
of Columbia, but does not include (A) commercial 
structures constructed by, at the direction of, or on 
behalf of any Government agency, (B) commercial 
structures which the Administrator determines have 
been made an integral part of a functional or eco¬ 
nomic unit which should be disposed of as a whole, 
and (C) war housing, industrial plants, factories, 
airports, airport facilities, or similar structures and 
facilities, or the sites thereof, or land which the 
A dmi nistrator determines essential to the use of 
any of the foregoing; * * *” 
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Thus, Congress in 1946 enlarged the classes of property 
subject to the former-owner privilege with the result of 
including therein hotels such as is here involved. As we 
shall show later (infra, pp. 28-38), such amendments did 
not confer any rights upon appellee. Appellee contended 
below, however, that this amendment is declaratory of the 
1944 law. That contention is unsound. 

The 1946 Act originated in the House of Representatives 
as H. R. 6702, 79th Cong. 2d sess. Appellee will undoubt¬ 
edly cite the report of the House Committee on Expendi¬ 
tures in the Executive Departments in reporting the 
amendatory legislation where it was stated (H. Rep. No. 
2337, 79th Cong. 2d sess.): 

The enactment of the bill is necessary because of an 
interpretation of section 23(a) (1) of the Surplus Prop¬ 
erty Act of 1944, contained in the Surplus Property 
Regulations. These regulations hold that former 
owners of commercial properties, such as hotels, apart¬ 
ment houses, office buildings, and stores are given no 
right under the Surplus Property Act to reacquire 
their property when it is declared surplus by the 
United States. In the opinion of the committee, this 
interpretation is wholly unjustified, but the fact that 
it has been made and has not been changed requires 
that section 23(a)(1) of the act be rewritten so that 
it cannot be misunderstood. 


In keeping with the expressed view of the House com¬ 
mittee, it reported a bill which extended the former-owner 
privilege to all classes of commercial property, and the 
House passed it in that form. But the Senate Committee on 
Military Affairs did not agree that the 1944 Act had been 
misinterpreted and disagreed with the amendment passed 
by the House. It took the view that where commercial 
structures had been erected by the United States on the 
property, or where commercial structures had become an 
integral part of a functional or economic unit, the former- 
owner privilege should be withheld. Thus, it amended the 
House bill by inserting clauses A and B (see supra, p. 25). 
In reporting the amendatory bill, the Senate Committee on 
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Military Affairs (S. Rep. No. 1722, 79th Cong. 2d sess.) 
cited the administrative interpretation and stated: 

This section gives to the former owners of real 
property a preference to reacquire their property 
following its declaration as surplus by an owning 
agency. Real property, as defined in the act, excludes 
“war housing, industrial plants, factories, or similar 
structures and facilities,” thus precluding a former 
owner of property falling within these categories from 
exercising a preference to reacquire. It was thq Con¬ 
tention of the representatives of the War Assets Ad¬ 
ministration that, since the legislative history of the 
Surplus Property Act contains no references to prop¬ 
erty other than agricultural, forest, grazing, and min¬ 
eral land, commercial structures such as hotels, apart¬ 
ment houses, office buildings, and stores fall within the 
category of “similar structures” and are thu$ ex¬ 
cluded from the term “real property.” Hence, under 
the War Assets Administration interpretation, former 
owners of this type of property are not entitled to 
preference. 

I 

The House at first disagreed with the Senate’s view; and 
the matter went to conference. The conferrees recom¬ 
mended that the House agree to the Senate amendment, 
which was done (H. Rep. No. 2668, 79th Cong. 2d sess., 
92 Cong. Rec., Pt. 8, p. 10287). I 

Thus, Congress recognized that in a large number of 
instances application of the former-owner privilege to 
commercial property would not be justified. 

The judgment of the Administrator was thereby con¬ 
firmed in so far as commercial property having improve¬ 
ments constructed by the Government is concerned, or where 
the property has become an integral part of a functional or 
economic unit. But if the Administrator’s determination 
that commercial property of that type was excluded from 
the section as originally enacted was valid, the exclusion 
of all commercial property was a valid interpretation of 
the section. This is so because there is nothing in section 
23 as originally enacted which made the exceptions turn 
upon the question of who constructed the improvements 
or whether it had become a part of a larger unit. The 
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distinction drawn by Congress in the amendatory act is 
one which did not exist in the section as originally enacted 
and consequently is a distinction which the Administrator 
could not have read into the section. There is thus pre¬ 
sented simply a situation where a succeeding Congress, 
favoring a broader application of the former-owner privi¬ 
lege amends the earlier law and partially cuts down the 
exception as administratively interpretated by introduc¬ 
ing an entirely new principle or test. Thus, the amenda¬ 
tory statute is clearly new legislation which recognizes 
that former owners of commercial property were not within 
the section as originally enacted. 

It is therefore submitted that no former-owner prefer¬ 
ence right was conferred by the act as originally enacted 
on former owners of any but agricultural lands. If this 
be true, then appellee has no such right unless it be under 
the amendatory Act of August 7, 1946. 

n. 

Appellee Is Not a Former Owner Under the Surplus Property 
Act of 1944, as Originally Enacted, or as Amended by the 
Act of August 7, 1946. 

As already noted, section 23(d) of the Surplus Property 
Act provided a preferential repurchase right, at a price 
premium, to “the person from whom such property [sur¬ 
plus real property as defined in section 23(a)] was ac¬ 
quired.” Since section 3(h) defined “person” as includ¬ 
ing “any • * * corporation,” it is conceded that by 

section 23(d) the former-owner preferential right was 
conferred on a corporation from which the Government 
acquired surplus real property as well as an individual. 
But, we submit, appellee under the facts of this case is not 
a “person from whom such property was acquired” within 
the meaning of the statute. 

A. Appellee corporation was dissolved prior to the time 
the property was declared surplus. As we shall show, 
infra , pp. 33-38, the appellee Harney Construction Company 
was so different in every substantial respect from Palm 
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Springs Holding Corporation that it cannot be regarded 
as the “ person from whom such property was acquired” 
within the meaning of the Surplus Property Act. But 
even if this were not so, the result would be the same 
because Harney Construction Company was dissolved by 
proceedings culminating in a certificate of dissolution filed 
in 1945. 

Certainly as a general proposition it could not be main¬ 
tained that a statute conferring rights on “corporations” 
conferred rights on dissolved corporations. As the Su¬ 
preme Court has stated: “at common law and in the fed¬ 
eral jurisdiction a corporation which has been dissolved 
is as if it did not exist, and the result of the dissolution 
can not be distinguished from the death of a natural per¬ 
son.” Oklahoma Gas Co. v. Oklahoma, 273 U. S. 257, 259 
(1927). j 

It has already been shown that the right conferred on 
former owners is an exception to the basic policy of secur¬ 
ing for the Government the full value of property disposed 
of. And since the statute allows repurchase of property 
for less than its value at the time of sale (in this case 
$450,000 less), it is manifestly a gratuity and a sacrifice 
to that extent of the public interest. “It is a familiar 
rule that where there is any doubt as to the meaning of a 
statute which ‘ operates as a grant of public property to an 
individual, or the relinquishment of a public interest ,’ the 
doubt should be resolved in favor of the Government and 
against the private claimant.” [Italics supplied.] Nor¬ 
thern Pacific R. Co. v. United States, 330 U. S. 248, 257 
(1947). Thus, the burden is upon the claimant to show 
beyond doubt that it is within the intention of Congress. 
Appellee cannot maintain that burden. 

The Surplus Property Act contains no evidence of an 
intention on the part of Congress to depart from the fed¬ 
eral rule and call upon the Administrator to resurrect 
defunct corporations when real property is declared sur¬ 
plus for the sole purpose of making a profit at the expense 
of the Federal Government. Any such requirement would 
certainly involve the Administrator in such a labyrinth 
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of administrative difficulties and unpredictable legal un¬ 
certainties that it should not be presumed to have been 
intended. 

That the right of a former owner was generally not 
intended to survive the former owner’s demise is shown 
by the fact that Congress expressly provided for survival 
of the right, and did so in terms which are wholly inapplic¬ 
able to dissolved corporations. Thus, in section 23(g) it 
was provided that: “In the case of the death of a person 
entitled under this section to rights as a former owner or 
veteran, his spouse and children, in that order, shall suc¬ 
ceed to such rights of the decedent existing at the time of 
his death.” This provision demonstrates that no survival 
of the right exists unless it is specifically provided for and 
only to the extent provided. Thus, in the case of an indi¬ 
vidual, the right is preserved only for his spouse and 
children and not for his more remote heirs. And since the 
survival right was expressly limited to the case of death 
of an individual owner, no such survival exists as to any 
other class of former owner. 

Appellee relied in the court below' upon section 399 of 
the California Civil Code (p. 10, supra), and the ex parte 
orders it obtained in the Superior Court of the State of 
California in and for the City of San Francisco. But 
those matters are irrelevant here. 

Whether a dissolved corporation nevertheless has a 
status to assert claims and to conduct litigation to collect 
them is concededly a matter of state law, and the orders 
of the state court may be accepted here as establishing 
that appellee has such a technical existence. Cf. Blair v. 
Commissioner, 300 U. S. 5, 10 (1937). No point is made 
here that appellee cannot maintain an action to collect on 
an asset. But there is a manifest difference between that, 
a matter of state law, and the question whether a particu¬ 
lar asset exists. Here the question is whether Congress 
conferred the former-owner preferential right on a defunct 
corporation. That is not a matter of state law but a fed¬ 
eral question. And the ex parte orders of the state court 
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have no effect here beyond a determination of appellee’s 
statns to make the claim. 5 

Moreover, though the existence or nonexistence of a 
former owners right in a dissolved corporation under the 
Surplus Property Act is a federal question, even section 
399 of the Civil Code of California does not remove a 
dissolved corporation from the status of being legally 
dead within the federal rule. That section expressly pro¬ 
vides that the corporation does not exist ‘‘for the purpose 
of continuing business except so far as necessary for the 
winding up thereof.” All that section does is to give the 
corporation a continuing technical status for the limited 
purposes of collection of assets, payment of obligations, and 
distribution of any net assets to the stockholders. This 
is no different than the more usual procedure under which 
the directors are regarded as trustees for the benefit of the 
stockholders. The limited purposes for which the cor¬ 
poration thus continues are essentially the same as the 
steps involved in settling the estate of a deceased indi¬ 
vidual. Such mechanism for the winding up of the dis¬ 
solved corporation’s affairs is no more an indication of 
corporate life than the existence of probate procedures 
indicates a continued existence of an individual decedent 
The state, in providing this winding-up mechanism, thus 
emphasizes the fact that the corporation is legally dead. 

The fact that statutory probate proceedings exist for 
winding up the affairs of a deceased individual former 
owner would not of itself extend the right of such fonder 
owner under the Surplus Property Act to his heirs or 
next of kin if such owner died before the property was 
subject to disposal. Congress recognized this by specially 
providing for such a survival of the right in the case of 
death of individual former owners to a limited extent 
(p. 30, supra). And since Congress did not make simi¬ 
lar provision in the case of dissolved corporations, it is 

5 Actually it is not clear from a reading of the orders (App. 18-20, 24-25) 
that the state court attempted to go any further than to declare that the 
repurchase right, if it exists , is an asset which tie corporation may avail 
itself of by virtue of section 399 of the California Civil Code. 
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clear that no such survival of the right was intended. 
Under these circumstances, and under the rule of strict 
construction applicable to statutes “relinquishing a public 
interest,” (p. 29, supra), a reading into the statute of 
a survival right in the case of dissolved corporations is 
wholly unwarranted. 

It is also clear that, even if the subject property was of 
a class subject to the former-owner right under section 23 
as originally enacted in 1944, the subsequent dissolution 
of the corporation prior to 1946, when the subject prop¬ 
erty was declared surplus and thus became subject to dis¬ 
posal, terminated any right which Harney Construction 
might have had prior to dissolution. 

No property right exists under the statute, at least until 
the property is declared surplus and is offered for sale. 
Prior to that time there is simply a possibility in a former 
owner that he may some day acquire the right to repur¬ 
chase. It is clear, for example, that Congress understood 
that, absent any express provisions for succession of the 
right, the right would fail if the former owner ceased to 
exist prior to exercise of the right. Thus, Congress pro¬ 
vided that the “spouse and children” of an individual 
former owner “shall succeed to such rights of the decedent 
existing at the time of his death.” (Section 2(g) of the 
original act.) Clearly, this had reference to death of the 
former owner at any time prior to property being declared 
surplus and offered for sale, since that is the period during 
which the right would be “existing at the time of his 
death.” And again the inclusion of this express provi¬ 
sion must be taken as establishing that, without it, such 
right would die with the former owner. Obviously, if 
this property had been owned by an individual rather than 
a corporation and he had died at the time the corporation 
was dissolved leaving heirs but no spouse or child, such 
heirs would have no right. Congress having thus limited 
the survival right to cases of death of an individual former 
owner, did not intend such survival of the right in the 
case of defunct corporations. 
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For these reasons, it is submitted that even if the prop¬ 
erty was of a class for which the Surplus Property Act 
of 1944, as originally enacted, provided a former owner’s 
right, the right died when the corporation died in 1945. 
And since the amendatory act of August 7, 1946, changed 
the existing law only in regard to classification of property, 
that act is subject to the same construction so far as dis¬ 
solved corporations are concerned. 

B. Appellee is not the “person from whom such prop¬ 
erty was acquired.” —Appellee’s claim to status as a for¬ 
mer owner of the subject property is purely technical. 
Its case rests upon this: that Congress conferred the right 
to repurchase property at a premium price on the “per¬ 
son” from whom the Government acquired the property; 
that “person” is defined in the act as including corpora¬ 
tions; that the Government acquired the subject property 
from the Palm Springs Holding Corporation; that 1 the 
Harney Construction Company is in legal contemplation 
the same corporation and is the “person” from whom the 
Government acquired the property; and that it is therefore 
entitled to the right of a former owner, and therefore 
entitled to acquire this property at a price under which 
the United States will sacrifice $450,000. 

On September 15, 1942, following the surrender of the 
subject property to the Government and the receipt by it of 
the value thereof, the Palm Springs Holding Corporation 
sold its remaining assets, except cash on hand, to two of 
its principal stockholders for $750 (App. 27-28). Between 
that date and October 1, 1942, those stockholders acquired 
all outstanding stock and on the latter date transferred 
all of the stock of the Palm Springs Holding Corporation 
to Charles L. Harney, P. E. Harney, Henry F. Wrigley, 
and C. J. Carroll, the latter two acquiring qualifying 
shares only (App. 28). These individuals had been en¬ 
gaged in the general contracting business in San Fran¬ 
cisco, California, and their purchase of the stock of Palm 
Springs Holding Corporation was simply a matter I of 
convenience (since they did not wish to take the time that 
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formation of a new corporation would require), and the 
acquisition of the corporate structure had advantages for 
taxation purposes. They paid $260,000 for the stock of 
the Palm Springs Holding Corporation, the only asset 
of which was cash on hand in the amount of $235,000 
(App. 28). By a process of simple arithmetic, the Harneys 
paid $25,000 for the skeleton of the old corporation, con¬ 
sisting of its charter and books, but nothing else. The 
utter lack of identity between the corporation from whom 
the Government acquired this property and the corpora¬ 
tion as it existed after the entrance into the picture of the 
Harneys is completely demonstrated by the fact that the 
very next day the new board of directors passed a resolu¬ 
tion changing the name of the corporation to the “Charles 
L. Harney Construction Company,” eliminating the pro¬ 
visions for carrying on a hotel business, substituting 
therefor authority to carry on a general contracting busi¬ 
ness, and changing the principal office of the corporation 
from Los Angeles to San Francisco. 

No argument is needed to show that the corporation as 
thereafter constituted had nothing in common with the 
Palm Springs Holding Corporation. It is also clear that 
nobody having an interest in the corporation thereafter 
could, under any view, be regarded as within the beneficent 
objective of Congress in giving a preferential right to 
former owners. The only beneficiaries of the judgment 
below are the two Harneys and their associates holding 
qualifying shares. None of them ever had any connection 
with the subject property. That property was completely 
out of the picture when they acquired the charter of the 
Palm Springs Holding Corporation. The right they now 
claim under the corporate screen of the Chas. L. Harney 
Construction Company was not in prospect in 1942, hence 
they paid nothing on that account. And the allowance of 
the right to appellee in this case merely bestows a windfall 
of $450,000 on individuals who have not the slightest claim 
to being within the objectives of the former owner priv¬ 
ilege. 
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The policy of the Surplus Property Act, so far as here 
material, requires a consideration of two provisions. First, 
section 2(t) declares the “general objective” to dispose 
of surplus property “except as otherwise provided, to 
obtain for the Government, as nearly as possible, the fair 
value of surplus property upon its disposition.” ; One 
exception to this overall policy was the preferential right 
given by section 23 to a former owner to purchase at a 
price less than the fair value. The reason underlying the 
enactment of this exception is not in doubt, and since the 
exception involves a sacrifice of the public interest, it will 
be strictly construed to and held to apply only where that 
reason is subserved. Northern Pacific R. Co. v. United 
States, 330 U.S. 248, 257 (1947). 

On its face the statute shows a recognition by Congress 
of the desirability of extending preferential treatment, 
both in opportunity and in price, to those from whom the 
Government took the property. There could be no other 
reason why Congress should differentiate between former 
owners and others who might wish to acquire the property. 
Thus, in reporting the initial bill in the House of Repre¬ 
sentatives, the House Committee on Expenditures in the 
Executive Departments stated (H. Rep. No. 1757, 78th 
Cong. 2d sess. p. 12): 

* * * Many farms have been taken by the Govern¬ 
ment for war purposes from unwilling owners. The 
committee, while not departing from its principle of 
sales for fair value, feels that value at the time of 
taking, as expressed by the price paid by the Govern¬ 
ment, is the proper maximum to adopt in such a case. 
The Government should not make a profit from such 
a transaction, and the bill so provides. 

i 

This purpose to extend a gratuity to those from whom 
the Government had to take the property was not ? of 
course, affected by the amendatory 1946 act which more 
broadly defined the classes of property subject to the for¬ 
mer owner preference. 

Appellee will argue that a corporation is not changed 
in legal contemplation by a change of stock ownership, or 
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by a change in the business in which it engages, or by the 
fact that it changes its place of business. For many pur¬ 
poses that is conceded. A corporation undergoing those 
changes could, of course, assert all rights extant in the 
corporation at the time of its transformation. But there 
is no question of that kind here. In the first place, such a 
breaking down of the transaction resulting in the Chas. L. 
Harney Construction Company into the phases of change 
of name, change of business, and change of place of busi¬ 
ness, and a detached consideration of each, does not por¬ 
tray the overnight occurrence of all three. And the ques¬ 
tion here is not whether the corporation after acquisition 
by the Hameys could avail itself of all rights of the Palm 
Springs Holding Corporation existing at the time of the 
transfer. The right here claimed was not in existence at 
that time. The question is whether the corporation, thus 
transformed in 1942, is a former owner within the ob¬ 
jective of Congress when it passed the Surplus Property 
Act two years later. Since the allowance of the right to 
appellee would bestow a gratuity on individuals who are 
strangers to the property and to the United States in its 
acquisition, having not the slightest moral claim, it is 
submitted that the judgment below is contrary to the 
statute. 

It is true that “a corporation and its stockholders are 
generally to be treated as separate entities ’’ and that the 
difference will be disregarded only “under exceptional 
circumstances.” Burnet v. Clark, 287 U.S. 410, 415 (1932). 
But this merely emphasizes the fact that the courts will not 
allow a corporate charter to be used as a screen behind 
which to accomplish an unconscionable result. And under 
the facts of this case there is not the slightest basis for the 
claim of appellee. To hold that the appellee has the right 
of a former owner to repurchase this property is to con¬ 
done a sacrifice of public interest which Congress never 
intended. 

Appellee, no doubt recognizing the futility of any at¬ 
tempt to bring itself within the purposes of Congress, has 
attempted to fortify its position by introducing an affidavit 
of Mr. John J. Courtney (App. 44^45) in which it is alleged 
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that an agreement was entered into on July 28, 1947, be¬ 
tween the shareholders of appellee and those who were 
stockholders in the Palm Springs Holding Corporation at 
the time the subject property was acquired by the United 
States in 1942.® The agreement itself was not introduced, 
the affidavit merely reciting that the parties have agreed 
that appellee corporation will “represent” the legal and 
equitable rights of both classes of stockholders, and that 
both classes would share in the benefits derived. 

It is clear that, apart from this alleged agreement, the 
former owner right could not exist in both classes of share¬ 
holders. If either class had the right it had the com¬ 
plete right. The agreement that appellee would represent 
the legal and equitable rights of the former stockholders 
means nothing. The complaint asserts only a right in 
appellee, and the judgment declares the right in appellee. 
Clearly the former stockholders dropped out of the picture 
two years before the Surplus Property Act was passed. 
Any right under that act would have accrued to them only 
indirectly by virtue of their being stockholders ip the 
Palm Springs Holding Corporation, and they had com¬ 
pletely lost identity as such in 1942. Their interest, if 
any, derives solely from the contractual undertaking by 
the Harneys and their associates to split the spoils. There¬ 
fore, the agreement by the former stockholders added 
nothing of legal significance to appellee’s standing. And 
if appellee, standing alone, has no right as a former owner 
under the Act, it cannot create such right by agreeing to 
split the spoils with others who equally lack the right. 

The claimed agreement is nothing but an attempt to 
color the case. 7 It evidences appellee’s lack of confidence 


# It is an interesting commentary on the contention that appellee is 
an existing corporation, that the agreement was between the former 
stockholders and the present stockholders rather than with the appellee 
corporation. 

7 In so far as appellee may argue that the agreement operates to 
transfer from either party any part of its supposed right to the other, 
or authorizes appellee to represent the former stockholders, it may be 
noted that section 23(g) provides that “no preference right may be 
assigned or exercised by power of attorney or through a power to select 
except as may be permitted by regulations prescribed by the Board in 
order to prevent the loss of such right by the holder thereof.” 
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in its position. And it looks toward having the issne de¬ 
cided on a state of facts not existing in 1946 when the 
property became subject to sale. The rights of appellee 
must stand or fall on the facts then existing. 

m. 

The Administrative Construction of the Statute Is Not Only Per¬ 
missible but Justifiable, and Should Not Be Disturbed. 

The Surplus Property Act obviously imposed upon the 
Administrator the duty to administer and interpret the 
Act so as to achieve the objectives and serve the policy set 
forth therein. And it is clear that the determination of 
what were “similar structures and facilities” excluded 
from the former owner privilege by section 23 of the Act, 
as originally enacted, required of him an administrative 
construction of the Act. The same is true as to the other < 
questions with which he was confronted in passing upon 
appellee’s claim, i.e., whether appellee, as a dissolved 
corporation, or in view of the transformation it under¬ 
went in October 1942, qualifies as a former owner within 
the purposes of the statute. 

Congress has not provided for supervision by the courts 

of all of the determinations made bv the administrative 

* 

officers in managing the disposal of surplus property. And 
functions conferred by the Surplus Property Act of 1944 
were expressly excepted from operation of the Administra¬ 
tive Procedure Act. Act of June 11, 1946, 60 Stat. 237, 
sec. 2, 5 U.S.C. sec. 1001. Although appellee’s complaint 
is entitled “complaint for declaratory judgment and other 
relief” the substantial object of the suit is to obtain, as 
stated in the third prayer for relief (App. 12), the man¬ 
datory injunction compelling appellants to recognize the 
alleged rights of appellee. The mandatory injunction and 
the declaratory judgment sought by appellee are in sub¬ 
stance and effect the equivalent of a mandamus proceed¬ 
ing. Doehler Metal Furniture Co. v. Warren, 76 App. 
D.C. 60, 129 F. 2d 43 (1942); Gaines v. Thompson, 7 Wall. 
347, 352 (1868). 
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In such cases it is well settled that the administrative 
determination will not be reversed or set aside where an 
exercise of discretion is involved and the determination 
is not plainly wrong. Litchfield v. Register and Receiver, 
9 Wall. 575; Riverside Oil Co. v. Hitchcock, 190 U.S. 316; 
West v. Hitchcock, 205 U.S. 80; Ness v. Fisher, 223 U.S. 
683; Alaska Smokeless Coal Co. v. Lane, 250 U.S. 549; 
Hall v. Payne, 254 U.S. 343; Work v. Rives, 267 U.S.; 175; 
Wilbur v. United States, 281 U.S. 206; United States v. 
Wilbur, 283 U.S. 414. 

The function of the writ of mandamus was summarized 
in Wilbur v. United States, 281 U.S. 206. There Mr. Jus- 

• j 

tice Van Devanter, speaking with his usual precision, said 
(pp. 218-219): 

Mandamus is employed to compel the performance, 
when refused, of a ministerial duty, this being its 
chief use. It also is employed to compel action, when 
refused, in matters involving judgment and discre¬ 
tion, but not to direct the exercise of judgment or dis¬ 
cretion in a particular way nor to direct the retraction 
or reversal of action already taken in the exercise of 
either. 

The duties of executive officers, such as the Secre¬ 
tary of the Interior, usually are connected with the 
administration of statutes which must be read and 
in a sense construed to ascertain what is required. 
But it does not follow that these administrative duties 
all involve judgment or discretion of the character 
intended by the rule just stated. Where the duty in 
a particular situation is so plainly prescribed as to 
be free from doubt and equivalent to a positive com¬ 
mand it is regarded as being so far ministerial that its 
performance may be compelled by mandamus, unless 
there be provision or implication to the contrary, j But 
where the duty is not thus plainly prescribed but de¬ 
pends upon a statute or statutes the construction or 
application of which is not free from doubt, it is re¬ 
garded as involving the character of judgment or 
discretion which cannot be controlled by mandamus. 

The rule that mandamus will lie against executive or 
administrative officers only when their duty in a particular 
situation is so plainly prescribed as to be free from doubt 
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and equivalent to positive command applies with equal 
force to the construction of statutes by the officers admin¬ 
istering those statutes, as it does to cases involving deter¬ 
minations by them of questions of fact. Work v. Rives, 
267 U.S. 175, 177-178; Hall v. Payne , 254 U.S. 343, 347- 
348; Ness v. Fisher, 223 U.S. 683, 691-692; Decatur v. 
Paulding, 14 Pet. 497, 515. While the rule that decisions 
on questions of law which are not plainly wrong are proof 
against mandamus has been applied to numerous agencies, 8 
it has special weight in cases involving the disposition of 
public lands by the Secretary of the Interior. See espe¬ 
cially Riverside Oil Co. v. Hitchcock , 190 U.S. 316, where 
the Court said (pp. 324-325): 

That the decision of the questions presented to the 
Secretary of the Interior was no merely formal or 
ministerial act is shown beyond the necessity of argu¬ 
ment by a perusal of the foregoing statement of the 
issues presented by this record for the decision of the 
Secretary. Whether he decided right or wrong, is 
not the question. Having jurisdiction to decide at all, 
he had necessarily jurisdiction, and it was his duty 
to decide as he thought the law was, and the courts 
have no power whatever under those circumstances 
to review his determination by mandamus or injunc¬ 
tion. The court has no general supervisory power 
over the officers of the Land Department, by which to 
control their decisions upon questions within their 
jurisdiction. If this writ were granted we would 
require the Secretary of the Interior to repudiate 
and disaffirm a decision which he regarded it his duty 
to make in the exercise of that judgment which is 
reposed in him by law, and we should require him to 
come to a determination upon the issues involved 
directly opposite to that which he had reached, and 
which the law conferred upon him the jurisdiction to 
make. 

In Hall v. Payne, 254 U.S. 343, the question was whether 
the relator’s application for a homestead entry should be 

8 United States ex rel. Girard Co. v. Helvering, 301 U. S. 540 (Commis¬ 
sioner of Internal Revenue) ; United States ex rel. Chicago 4" c - R- Co. v. Inter¬ 
state Commerce Commission, 294 IT. S. 50, 63 (I. C. C.); Interstate Commerce 
Commission v. United States, 289 U. S. 385, 394 (same); Interstate Commerce 
Commission v. New Yorlc, N. H. 4r H. R. Co., 287 U. S. 178, 203-204 (same). 
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given priority, and that in turn depended upon the con¬ 
struction given a certain statute by the Secretary of the 
Interior. The Secretary’s construction resulted in priority 
being given to one applicant, and the relator sought inan- 
damus to require the Secretary to approve another appli¬ 
cation. In denying the writ, the Court said (pp. 347-348): 


* * * From the act, and the Secretary’s decision, 
it is apparent that the latter was not arbitrary or 
capricious, but rested on a possible construction of the 
act, and one that the reported decisions of the I^and 
Department show is being applied in other cases. 

* * * He [the Secretary] could not administer or 

apply the act without construing it, and its construc¬ 
tion involved the exercise of judgment and discre¬ 
tion. The view for which the relator contends was 
not so obviously and certainly right as to make it 
plainly the duty of the Secretary to give effect to 
it. * * • ! 


Similarly, in Wilbur v. United States , 281 U.S. 206, the 
Secretary of the Interior, on the advice of his Solicitor, 
had ruled that relators were entitled to share in interest 
annuities from certain Indian tribal funds. Eight years 
later a succeeding Secretary of the Interior, adopting and 
applying an opinion given by a succeeding Solicitor, put 
a different construction on the pertinent statute and ruled 
that the relators were not entitled to share in the interest 
annuities. The relators sought a writ of mandamus I to 
compel the Secretary to set aside the second ruling and to 
give effect to the first, urging as one of their grounds 
that the second ruling was erroneous. Mandamus was 
denied, the Court saying (pp. 221-222): j 

The questions mooted before the Secretary and 
decided by him were whether the fund is a tribal fund, 
whether the tribe is still existing and whether the dis¬ 
tribution of the annuities is to be confined to members 
of the tribe, with exceptions not including the relators. 
These are all questions of law the solution of which 
requires a construction of the act of 1889 and other 
related acts. A reading of these acts shows that they 
fall short of plainly requiring that any of the ques- 
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tions be answered in the negative and that in some 
aspects they give color to the affirmative answers of 
the Secretary. That the construction of the acts inso¬ 
far as they have a bearing on the first and third ques¬ 
tions is sufficiently uncertain to involve the exercise 
of judgment and discretion is rather plain. • • * 

* * * * 

From what has been said it follows that the case is 
not one in which mandamus will lie. [Italics added.] 

The function of appellants in relation to the instant case 
is substantially the same as that of the Secretary of the 
Interior in the cases cited. In both instances the question 
concerned a statute by which the administrative official is 
vested with the duty of disposing of property of the United 
States. In both instances Congress has not given to the 
courts general supervisory powers over the administrative 
determination. Hence the fact that the cited cases deal 
with the administration of the public land laws is not a 
valid ground for distinguishing them here. 

We have shown, supra, pp. 13-38, that the administrative 
determination in the instant case was correct. Even if 
there were some doubt upon this matter, it certainly can¬ 
not be said that the determination was plainly wrong or 
arbitrary. If the determination was reasonably possible, 
it will not be disturbed “even though the Court would con¬ 
strue the statute otherwise. ” Red Canyon Sheep Co. v. 
Ickes, 69 App. D. C. 27, 41, 98 F. 2d 308, 322 (1938). 

CONCLUSION. 

For the reasons stated, it is submitted that the judgment 
appealed from should be reversed. And for the same 
reasons, since there is no issue of fact to be tried, it was 
error for the court below to overrule appellants’ motion 
for s umm ary judgment, and the cause should therefore 
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be remanded with directions to enter judgment for appel¬ 
lants. 

i 

i 

Respectfully, 

j 

A. Devitt Vanech, 

Assistant Attorney General. 

Roger P. Marquis, 

Feed W. Smith, 

Attorneys , Department of Justice , 
Washington , D. C. 

i 

December 1948. 














In the United States Court of Appeals 
for the District of Columbia Circuit j 


No. 10062. 


Major General Philip B. Fleming, individually and as 
Administrator, Federal Works Agency; W. E. Rey¬ 
nolds, individually and as Commissioner of Public 
Buildings, Public Buildings Administration, Federal 
Works Agency; Jess Larson, individually and as Ad¬ 
ministrator, War Assets Administration, Appellants , 

v. 

Chas. L. Harney Construction Co. (formerly Palm Springs 
Holding Corporation), 575 Berry Street, San Fran¬ 
cisco, California, a corporation, Appellee. 


Appeal from the United States District Court for the District of Columbia. 
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Filed February 9, 1948 


IN the DISTBICT COURT OF THE UNITED STATES FOB THE 

DISTRICT OF COLUMBIA 


Civil Action File No. 545-48 


Chas. L. Harney Construction Co. (formerly Palm Springs 
Holding Corporation), 575 Berry Street, San Fran¬ 
cisco, California, a corporation, Plaintiff , 


v. 


Major General Philip B. Fleming, individually and as 
Administrator, Federal Works Agency; W. E. Rey¬ 
nolds, individually and as Commissioner of Public 
Buildings, Public Buildings Administration, Federal 
Works Agency; Jess Larson, individually and as Ad¬ 
ministrator, War Assets Administration, Defendants. 

Complaint for Declaratory Judgment and for Other Relief. 

Tbe Charles L. Harney Construction Company (for¬ 
merly the Palm Springs Holding Corporation) brings this 
suit against the defendants named above and alleges: 

1. Plaintiff is a corporation, organized under the laws 
of the State of California and is accordingly a resident of 
the State of California. Its principal place of business 
is located at 575 Berry Street, San Francisco, California. 

2. Defendant Major General Philip B. Fleming resides 
at 1554 34th Street, Northwest, Washington, D. C. As 
Administrator, Federal Works Agency, General Fleming 
maintains his principal office in the District of Columbia. 
Defendant W. E. Reynolds resides in the Westchester 
Apartments, Washington, D. C. As Commissioner of 



I 


3 

Public Buildings Administration, a part of the Federal 
Works Agency, Mr. Reynolds maintains his principal 
office in the District of Columbia. Defendant 
2 Jess Larson resides at 2000 Connecticut Avenue, 
Northwest, Washington, D. C. As Administrator of 
the War Assets Administration Mr. Larson maintains his 
principal office in the District of Columbia. 

3. Jurisdiction is predicated upon this Court’s general 
jurisdiction in law and equity, as provided in District of 
Columbia Code, sec. 11-301. Jurisdiction is separately 
predicated upon Judicial Code Section 24, as amended (28 
TJ.S.C. Sec. 41). This action arises under sec. 23 of the 
Surplus Property Act of 1944, c. 479, 58 Stat. 766, 67 
(U.S. Code, Title 50, Appx., sec. 1632), both as originally 
passed and as amended by the Act of August 7, 1946, 
c. 790, 60 Stat. 886. The matter in controversy exceeds, 
exclusive of interest and costs, the sum of three thousand 
dollars. Plaintiff is a citizen of the State of California 
and it is believed that all of the defendants are citizens of 
States other than the state of California. 

4. This action is also brought under, and invokes the 
jurisdiction of this Court to enter a judgment under, the 
Federal Declaratory Judgment Act (Act of June 14, 1934), 
Section 274 (d) of the Judicial Code, 28 U.S. Code sec. 
400, to obtain a declaration of plaintiff’s rights and of 
the invalidity of defendants’ rulings, actions and threat¬ 
ened actions, as in violation of the Surplus Property Act 
of 1944, both as originally passed and as amended, and in 
excess of and under a mistaken conception of their author¬ 
ity under that act, all as set forth more fully below. 

5. Plaintiff was formerly the owner of the Hotel El 
Mirador at Palm Springs, California. The War Depart¬ 
ment acquired the hotel from plaintiff for $425,000 in 
June 1942, for use as a general hospital (Torney General 
Hospital). That property was declared surplus to the 
needs of the Government in February, 1946. It has tjeen 
advertised for sale by the Public Buildings Administration 
of the Federal Works Agency as the disposal agency desig¬ 
nated by the War Assets Administration to dispose of 
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the property. The former hotel property is de- 
3 scribed in the Government's Invitation for Bids as 
follows: 

“Parcel 1 (Tract 1) containing 27.87 acres on which 
is situated the original hotel buildings and additional 
buildings constructed by the Government such as 
theater, gymnasium and other structures, but exclud¬ 
ing the chapel which will be removed; and .22 acres 
of land known as the reservoir area, including 253 
shares Whitewater Mutual Water Company. One of 
the buildings on this parcel is occupied by the Palm 
Springs Community Hospital under lease revocable 
at the will of the Secretary of War or the office of the 
Government having jurisdiction over the property." 

6. Section 23 of the Surplus Property Act of 1944 pro¬ 
vides with respect to surplus real property which has not 
duly been set aside for the use of Federal, State or local 
governments, that the person from whom the property 
was acquired “shall be entitled" to purchase such prop¬ 
erty at the price received from the Federal Government, 
with adjustments for increase or decrease in value result¬ 
ing from action by the United States, without regard to 
the fair market value (U.S.C. title 50, Appx. sec. 1632). 

7. Plaintiff has tendered $700,000.00, the amount set by 
the War Assets Administration as the adjusted price to 
the former owner. Plaintiff transmitted a check for 
$7,000.00, required by the Federal Works Agency as a 
deposit, which check was cashed by the Federal Works 
Agency pending further determination of the matter. 
Plaintiff has complied with all conditions prescribed by the 
War Assets Administration and the Public Buildings Ad¬ 
ministration of the Federal Works Agency. 

8. Plaintiff possesses and is entitled to exercise the sta¬ 
tutory right provided by section 23 of the Surplus Prop¬ 
erty Act of 1944, both as originally passed and as amended, 
as the person from whom the hotel was acquired by the 
United States. 

9. Defendants admit that plaintiff is the person from 
whom the hotel was acquired by the United States but 
have ruled, in a letter to plaintiff dated August 20, 1947, 
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that as a matter of law plaintiff is not eligible to assert 
or exercise the statutory right, title and interest of 
4 the former owner under sec. 23 of the Surplus Prop¬ 
erty Act of 1944, either as originally passed or as 
amended. On September 29, 1947, counsel for plaintiff 
requested reconsideration of that ruling and in particular 
brought to the attention of defendants the decree of the 
California court entered September 5, 1947, described 
below, paragraph 14, and attached as Appendix C. By 
letter dated February 2, 1948, defendants notified counsel 
for plaintiff that defendants adhered to the earlier ruling. 
The position taken in the ruling of August 20, 1947 is set 
forth in paragraph 11 of this complaint, and the admin- 


istrative background of the ruling is set forth more fully 
in paragraph 14. 

10. Defendants, individually and in their private capacity 
but purportedly in their official capacity, and their agents, 
have taken action upon and threaten to take further action 
upon the basis of their rulings; they have sent plaintiff a 
refund check in the amount of $7,000.00, as a return of 
its deposit, which refund check will not be cashed by plain¬ 
tiff pending the outcome of this case, and they have ad¬ 
vised and threatened plaintiff that the property formerly 
known as the Hotel El Mirador will be disposed of "to a 
person or persons other than their plaintiff and without 
regard to plaintiff’s statutory right, title and interest. 

11. Defendants’ said rulings, actions and threatened 
actions are based upon the fact that plaintiff corporation 
voluntarily dissolved in August 1945. Defendants take the 
position first, that the right to repurchase commercial 
properties such as hotels was not conferred upon former 
owners on October 3, 1944, when the Surplus Property 
Act was originally passed, but on August 7, 1946, when an 
amendment to sec. 23 was enacted; and second, that conse¬ 
quently there was no right under sec. 23 which was an 
asset of plaintiff corporation at the time of its dissolution, 
and accordingly the California statute providing that 1 as¬ 
sets omitted from the winding up shall continue in the 
dissolved corporation (California Civil Code sec. 399 ) i set 
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5 forth in paragraph 14, is inapplicable and cannot he 
invoked by plaintiff. 

12. Plaintiff alleges that as passed on October 3, 1944, 
sec. 23 of the Surplus Property Act of 1944, which applied 
to former owners of “surplus real property ,’’ other than 
industrial property, was applicable to former owners of 
hotels and commercial property. An administrative inter¬ 
pretation of this statute classifying hotels as industrial 
properties was clearly erroneous and inconsistent with the 
law. This is manifested by the amendment of August 6, 
1946, which stated unequivocally that hotels were included 
within section 23, and which was not a change from the 
previous law but rather a clarification of the statute as 
passed in 1944. The House Committee Report (H.R. Rep. 
No. 2337, 79th Cong., 2d sess., p. 2) reads in part as fol¬ 
lows: 

“The enactment of the bill is necessary because of 
an interpretation of section 23(a)(1) of the Surplus 
Property Act of 1944, contained in the Surplus Prop¬ 
erty Regulations. These regulations hold that former 
owners of commercial properties such as hotels, apart¬ 
ment houses, office buildings, and stores are given no 
right under the Surplus Property Act to reacquire 
their property when it is declared surplus by the 
United States. In the opinion of the committee, this 
interpretation is wholly unjustified, but the fact that 
it has been made and has not been changed requires 
that section 23(a)(1) of the act be rewritten so that 
it cannot be misunderstood. 

“There are a number of hotels and other commercial 
properties which were acquired by the United States 
for war purposes, and which have been declared sur¬ 
plus, but which the former owners have not been 
given an opportunity to reacquire. The bill will give 
them that opportunity in unmistakable terms.” 

13. In any event, the defendants, their agents and em¬ 
ployees err, and have consistently erred, in their construc¬ 
tion of the meaning and effect of the California statutes as 
shown by the facts set forth in paragraph 14. 

14. The facts as to the questions raised and positions 
taken by the defendants and their agents regarding plain- 
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6 tiff’s status under the California law, and the evi¬ 
dence submitted by plaintiff to defendants, are as 
follows: 

! 

(a) In January 1946, on learning that Tomey General 
Hospital would be surplus to the needs of the government, 
plaintiff notified War Assets Administration that as for¬ 
mer owner of the Hotel El Mirador, it intended to exercise 
its statutory right of repurchase. In February 1946, the 
War Assets Administration acknowledged plaintiff’s state¬ 
ment of intent and assured plaintiff that the corporation 
would be notified as soon as the property was available 
for sale. 

(b) By letter dated January 27, 1947, the War Assets 
Administration notified plaintiff that since plaintiff cor¬ 
poration had been dissolved, it no longer existed and was 
therefore unable to exercise the repurchase priority ac¬ 
corded under sec. 23 of the statute. 

(c) Plaintiff, by letter of March 13, 1947, called de¬ 
fendants’ attention to the fact that under the provisions 
of Sec. 399 of the California Civil Code, dissolution does 
not terminate the existence of a corporation. Section 399 
provides in part as follows: 

“All corporations, whether they expire by their 
own limitation, by forfeiture of existence by order 
of court or are otherwise dissolved, shall nevertheless 
continue to exist for the purpose of winding up their 
affairs, prosecuting and defending actions by or 
against them, and of enabling them to collect apd 
discharge obligations, to dispose of and convey their 
property, and to collect and divide their assets, but 
not for the purpose of continuing business except insb- 
for as necessary for the winding up thereof. No 
action or proceeding to which a corporation is a party 
shall abate by the dissolution of such corporation. j 
“Any assets inadvertently or otherwise omitted 
from the winding up, shall continue in the dissolved 
corporation for the benefit of the persons entitled 
thereto upon dissolution of the corporation, and on 
realization shall be distributed accordingly.” 

(d) By letter to plaintiff dated April 1, 1947, the War 
Assets Administration stated the opinion that Sec. 39$ 
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of the California Civil Code was not applicable since the 
statutory repurchase right was not an “asset” within the 
meaning of the California statute, but further stated that 
additional consideration would be given to plain- 
7 tiff’s priority rights upon submission of “satisfac¬ 
tory evidence” that under the laws of the State of 
California, a corporation in dissolution might acquire real 
property under the circumstances presented in this case. 

(e) Pursuant to this advice from defendants plaintiff 
requested the views of the Secretary of State of the State 
of California regarding the continued existence of Charles 
L. Harney Construction Company for the purpose of exer¬ 
cising its rights as a former owner under Section 23(d) 
of the Surplus Property Act. By letter dated June 2,1947, 
the Secretary of State advised that in his opinion the 
statutory right under Section 23(d) of the Surplus Prop¬ 
erty Act of 1944 constitutes a valuable asset of the corpora¬ 
tion. A copy of that letter is attached as Appendix A. 

(f) In addition, plaintiff filed a petition in the Superior 
Court of the State of California, in and for the City and 
County of San Francisco, pursuant to Sec. 403 of the Cali¬ 
fornia Civil Code. This section specifically gives the Su¬ 
perior Court the power to order and adjudge as to the 
assets available for distribution among the shareholders 
of a corporation previously dissolved. The petition recited 
the facts in the case and prayed that an order be issued 
authorizing and directing plaintiff to submit a repurchase 
claim as former owner of the property in question. 

(g) The court granted the petition, adjudged that the 
Charles L. Harney Construction Company is in continued 
existence and issued an order authorizing and directing 
the Corporation to submit an appropriate repurchase pro¬ 
posal. A copy of that Order is attached as Appendix B. 

(h) Plaintiff submitted to defendants the ruling of the 
Secretary of State, Appendix A, and the order of the 
Superior Court, Appendix B, as evidence of its authority 
to acquire the hotel property under the laws of California. 

(i) By letter dated August 20, 1947, the Acting Ad¬ 
ministrator of the Federal Works Agency advised plain- 
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8 tiff that “as a matter of law” it was not eligible to 
assert the repurchase priority of a former owner. 
The position taken in that ruling is set forth in paragraph 
11 of the complaint. 

(j) Thereafter plaintiff filed a supplementary petition 
with the California Superior Court, advising the court 
of the Federal Works Agency’s August 20, 1947 ruling. 
The court entered a supplementary order, which is at¬ 
tached hereto as Appendix C, dated September 5, 1947, 
providing in part: 

“The right as the former owner to repurchase for 
an adjusted price parcel No. One of the Torney Gen¬ 
eral Hospital, which property was sold by the said 
corporation to the United States in June 1942, consti¬ 
tutes an asset of the said corporation within the mean¬ 
ing of sec. 399 of the California Civil Code whether 
such right is based solely upon the Surplus Property 
Act of 1944 (Public Law 457, 78th Cong.) or qpon 
that Act as amended by the Act of August 7, 1946 
(Public Law 635, 79th Cong.), since in any event said 
repurchase right represents an asset which has! not 
been realized upon by said corporation and hence has 
been omitted from the winding up.” 

(k) Plaintiff, immediately after the entrance of said 
order (Appendix C), presented the same to defendants 
and requested reconsideration of their ruling. 

(i) By letter dated February 2, 1948, the Administrator 
of the Federal Works Agency notified plaintiff that the 
defendants adhered to their ruling of August 20, 1947. 

15. Plaintiff, by virtue of sec. 23 of the Surplus Prop¬ 
erty Act of 1944, both as originally passed, and as amended, 
and the other facts duly set forth above, has a property 
right, title and interest in the property formerly known as 
the Hotel El Mirador, which property right, title and in¬ 
terest exists, notwithstanding the legal title of the United 
States, in the nature of an equitable property right, title 
and interest. 

16. Plaintiff is threatened with and will suffer irrepar¬ 
able injury and financial loss by defendants’ rulings and 
threatened actions, and in particular their threat to dis- 
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9 pose of the property formerly known as the Hotel 

El Mirador to a person or persons other than plain¬ 
tiff. The amount of this threatened loss to plaintiff is in 
excess of $450,000, determined by comparing the right of 
the former owner of the hotel to repurchase at $700,000 
(see par. 7 of this complaint) with the $1,150,000 determi¬ 
nation of present fair value made by the War Assets 
Administration. Such threatened irreparable loss is not 
imminent as of the date of the filing of this complaint in 
view of defendants’ public statements that the said prop¬ 
erty will in any event not be disposed of prior to March 
15, 1948. 

17. Plaintiff is entitled to the protection and preserva¬ 
tion by this court of plaintiff’s equitable property right, 
title and interest, as alleged in paragraph 15, which is 
special and unique; plaintiff is entitled to the protection 
and preservation thereof against the threatened actions of 
defendants, who threaten unlawfully and wrongfully to 
interfere with, trespass upon and injure plaintiff’s said 
equitable property right, title and interest, such actions 
being threatened by defendants in their private capacity, 
under color of but in excess of their official authority and 
in contravention of their plain duty under the Surplus 
Property Act of 1944, as originally passed and as amended. 

18. Plaintiff is entitled to the protection and preserva¬ 
tion by this Court of plaintiff’s right under section 23 of 
the Surplus Property Act of 1944, both as originally passed 
and as amended, which right, described more fully above, 
is special and unique; plaintiff is entitled to the protection 
and preservation thereof against defendants’ rulings, ac¬ 
tions and threatened actions, done and threatened under 
color of but in excess of defendants’ official authority and 
in violation of their plain duty under the Surplus Prop¬ 
erty Act of 1944, as passed and as amended, in rejecting 

and refusing to recognize the existence of plaintiff’s 

10 said statutory right or to treat with plaintiff as 

eligible to exercise said statutory right, and in 

threatening to take further actions without regard to plain¬ 
tiff’s said statutory right. 
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19. A genuine, present and substantial controversy and 
issue exists and is in dispute between plaintiff and de¬ 
fendants as to the existence of plaintiff’s rights, plaintiff’s 
eligibility to assert and exercise its rights, and the legal¬ 
ity, validity and propriety of defendants’ rulings, actions 
and threatened actions. It is necessary for the preserva¬ 
tion and protection of plaintiff’s rights that this court 
declare those rights; a judgment of this Court declaring 
and interpreting the rights of plaintiff will terminate the 
controversy between plaintiff and defendants and set the 
controversy at rest before it leads to a further invasion of 
plaintiff’s rights. 

Wherefore plaintiff prays: 

I. That the Court grant such provisional remedies or 
relief during the pendency of this action, as may hereafter 
be sought by the plaintiff; as the nature of the case may 
require, whether in order to preserve and protect the juris¬ 
diction of this Court over this cause, or to insure that the 
relief sought of this Court upon final determination is not 
previously rendered moot, mugatory or futile, or other¬ 
wise; all as the Court may deem just and proper in the 
premises. 

II. That upon final hearing of this cause, the Court 
should: 

(a) Adjudge, decree and declare that plaintiff as the 
former owner of the Hotel El Mirador (Toraey General 
Hospital, Parcel No. One) is in possession of and eligibly 
to exercise the right of a former owner as provided by 
Section 23 of the Surplus Property Act of 1944, as origi¬ 
nally enacted and as amended (U.S.C. Title 50 Appx. sec^ 
1632) to repurchase the said property for the amount paid 
by the Government adjusted as prescribed in said 
act. 

11 (b) Adjudge, decree and declare the plaintiff is 

in possession of an equitable property right, title 
and interest in the property formerly known as the Hotel 
El Mirador. 
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(c) Issue a mandatory injunction requiring defendants 
Fleming, Reynolds and Larson, individually and in their 
respective official capacities, their successors, agents, ser¬ 
vants, employees and attorneys and all persons acting in 
concert or participating with them, individually or offi¬ 
cially, to treat with plaintiff as in possession of and eligible 
to exercise plaintiff’s right as declared by the decree 
prayed for in paragrahs (a) and (b) and to consider on 
the merits any tender or proposal appropriately made by 
plaintiff in asserting and exercising said rights. 

(d) Grant the plaintiff such other further and general 
relief as the nature of the case may require and the Court 
may deem just and proper in the premises. 

/S/ Harold Leventhal 

Harold Leventhal 

1147 Connecticut Avenue, N.W. 

Washington 6, D. C. 

/S/ David B. Gideon 

David B. Gideon 

711 Kohl Building 

San Francisco, California 

/S/ John J. Courtney 

John J. Courtney 
843 Investment Building 
Washington 5, D. C. 
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13 Filed February 9, 1948 

Appendix A to the Complaint. 

(Seal) 

Frank M. Jordan 
Secretary of State 

STATE OF CALIFORNIA 

OFFICE OF THE 
SECRETARY OF STATE 

Sacramento 3 

June 2, 1947 I 

545—’48 

Mr. Charles L. Harney 

575 Berry Street 

San Francisco, California 

Dear Mr. Harney: 

I have your letter of May 28, 1947, requesting my views 
as to the continued existence of the Chas. L. Harney Con¬ 
struction Co. for the purpose of realizing and distributing 
an asset inadvertently overlooked in winding up the cor¬ 
poration. | 

It is my opinion that the statutory right to re-purchase 
at an adjusted price real estate which was sold to the 
United States by the corporation in 1942, constitutes a 
valuable asset of the dissolved corporation, within the 
meaning of Section 399 of the California Civil Code. In 
arriving at this conclusion I have carefully reviewed the 
provisions of the Surplus Property Act of 1944, (Public 
Law 457, 78th Congress, approved October 3, 1944) as 
amended, and the regulations implementing that statute 
issued by the War Assets Administration, relating to the 
right of a former owner to re-purchase premises acquired 
by the United States, which have been declared surplus 
to the needs of the Government. I 

It is our considered opinion that the rights granted under 
Section 23(d) of the Surplus Property Act constitute a 
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vested property interest which the corporation shonld have 
considered in marshalling its assets and winding np its 
affairs. Assuming that the premises may now be pur¬ 
chased by the former owner at a sum less than the present 
market value, the stockholders of the dissolved corporation 
are entitled to insist that the directors exercise the statu¬ 
tory privilege, realize the profit, if any, from the trans¬ 
action and distribute such profit among the shareholders. 

Under these circumstances it may be said that the Chas. 
L. Harney Construction Co. is in continued existence for 
the purpose of exercising its vested right to re- 
14 purchase the premises and this office will interpose 

no objection to the institution of appropriate action 
to such end, by the directors of the corporation. 

I am returning the copies of the Surplus Property Act 
and regulations. 

Yours very truly, 

Frank M. Jordan, Secretary of State 
By /S/ Robert V. Jordan, 

Assistant Secretary of State 

• •***#*•** 
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Filed February 9, 1948 

Appendix B to the Complaint. 


IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, IN AND 
FOR THE CITY AND COUNTY OF SAN FRANCISCO. 


365753 I 

In the Matter of 

Chas. L. Harney Construction Co. (Formerly Palm 
Springs Holding Corporation, a Corporation, in the 
Process of Voluntary Winding Up. 


Petition for Authority to Collect Additional Asset 

To the Honorable, The Superior Court of the State of 
California in and for the City and County of San 
Francisco : 

This petition of Chas. L. Harney Construction Com¬ 
pany, (formerly the Palm Springs Holding Corporation) 
a California corporation, filed with the consent and the 
direction of all the shareholders of said corporation, re¬ 
spectfully shows: 

1. That the petition is made and filed pursuant to the 
provisions of Sec. 403 of the California Civil Code. 

2. That Chas. L. Harney Construction Co. (formerly 
the Palm Springs Holding Corporation) is a corporation 
duly organized and existing under and by virtue of the 
laws of the State of California, with its principal Office 
located in the city of San Francisco, County of San Fran¬ 
cisco, State of California. 

3. That petitioner is acting pursuant to a resolution 
passed by the holders of record of all of the shares of 

stock of said corporation. 

16 4. That said corporation, on the 2nd day of No¬ 

vember, 1944, filed in the office of the Secretary of 
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State a certificate stating that said corporation had elected 
to wind up its affairs and voluntarily dissolve, a duly cer¬ 
tified copy of which has been filed in the office of the 
County Clerk of the City and County of San Francisco. 

5. That said corporation on the 4th day of August, 1945, 
filed in the office of the Secretary of State a certificate of 
Dissolution, a duly certified copy of which has been filed 
in the office of the County Clerk of the City and County of 
San Francisco. 

6. That Chas. L. Harney Construction Co. (formerly 
Palm Springs Holding Corporation) is in continued exist¬ 
ence under the provisions of Sec. 399 of the California 
Civil Code for the purpose of winding up its affairs and 
collecting and dividing its asets, and that the officers and 
directors continue to exercise the powers and authority 
given them under Section 401 of said Code. 

7. That there remains in existence a valuable asset of 
the said corporation, which was overlooked at the time 
that said corporation filed its Certificate of Final Dissolu¬ 
tion, namely, the statutory right to repurchase as former 
owner certain real estate and improvements located at 
Palm Springs, California, known as Parcel #1 of the Tor- 
ney General Hospital, which property was acquired from 
the said corporation by the United States in 1942, and 
which has now been declared surplus to the needs of the 
Government in accordance with the provisions of the Sur¬ 
plus Property Act of 1944 (Pub. Law 457, 78th. Congress, 
as amended), Sect. 23 (d) of which provides that the per¬ 
son from whom such property was acquired by the Govern¬ 
ment shall have prior right to repurchase such property 

at an adjusted price. 

17 8. That the asset described in Par. 7 above is of 

great value to the said corporation and to the share¬ 
holders thereof since the adjusted price to the former owner 
is substantially less than the present market value of said 
Parcel #1, and that the exercise of the corporation’s statu¬ 
tory right to repurchase is necessary and proper in order 
to complete the collection of the assets of the corporation 
and distribution thereof among the shareholders entitled 
s thereto. 
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9. That the said corporation has no creditors. 

Wherefore, your petitioner respectfully prays that an 
order be issued authorizing and directing Chas. L. Harney 
Construction Co. (formerly Palm Springs Holding Cor¬ 
poration) to proceed with the winding up of its affairs by 
submitting in the name of said corporation a claim and re¬ 
purchase proposal for said Parcel #1 of the Torney Gen¬ 
eral Hospital under Sect. 23 (d) of the aforesaid Surplus 
Property Act of 1944, and by offering to the Public Build¬ 
ings Administration of the Federal Works Agency, as the 
Government's disposal agency, the amount of the adjusted 
purchase price prescribed by such disposal agency for re¬ 
sale of said Parcel #1 to the former owner; and further, 
that the order authorizing and directing the corporation to 
collect and distribute this asset authorize the corporation 
to borrow such sums of money from the shareholders therein 
as may be necessary and proper to enable the corporation 
to complete the collection and distribution of its assets, j 

Dated: San Francisco, California, June 2, 1947 

i 

Chas. L. Harney Construction Co. 

(formerly Palm Springs Holding Corporation) 
/S/ Chas. L. Harney 
/S/ Henry F. Wrigley 
/S/ Clarence J. Carroll 

Directors 

/S/ Randolph V. Whiting j 

Attorney for Petitioner 

/S/ David B. Gideon 

Special Counsel 
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18 State of California 

City and County of San Francisco, ss 

Chas. L. Harney being first duly sworn deposes and says: 
That he is an officer, to-wit the President of Chas. L. Har¬ 
ney Construction Co., a corporation, and that he makes 
this verification for and on behalf of said corporation; that 
he has read the above and foregoing petition, and knows 
the contents thereof and that the same is true of his own 
knowledge except as to matters therein stated on informa¬ 
tion and belief and as to those matters he believes it to 
be true. 

/S/ Chas. L. Harney 

Subscribed and sworn to before me this 2nd day of June 
1947. 

/S/ James S. Mulvey 

Notary Public in and for the City and County 
of San Francisco, state of California 

19 Filed February 9, 1948 
Appendix B to the Complaint 
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, IN AND 
FOR THE CITY AND COUNTY OF SAN FRANCISCO. 

No. 365753 
In the Matter of 

Chas. L. Harney Construction Co. (Formerly Palm 
Springs Holding Corporation, a Corporation, in the 
Process of Voluntary Winding Up. 


Order Auhorizing Collection of Additional Asset 

Good cause appearing therefor, and on the basis of a 
verified Petition submitted before this court on the 3rd day 
of June, 1947, by Chas. L. Harney Construction Company 



i 


! 
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(formerly the Palm Springs Holding Corporation) for court 
supervision of the said corporation’s voluntary winding up 
proceedings, it is hereby ordered and adjudged : 

1. That Chas. L. Harney Construction Co. (formerly the 
Palm Springs Holding Corporation), a corporation duly 
organized under and by virtue of the laws of the State of 
California, which on the 4th day of August, 1945, filed in 
the office of the Secretary of the State of California a Cer¬ 
tificate of Dissolution, is, under the provisions of Sec. 399 
of the Calif. Civil Code, a corporation in continued existence 
for the purpose of winding up its affairs and collecting 
and dividing its assets, including such assets as may have 
been inadvertently or otherwise omitted from the wind¬ 
ing up. 

20 2. That the right as the former owner to repur¬ 

chase for an adjusted price, under the provisions of 
Sec. 23 (d) of the Surplus Property Act of 1944 (Pub. LaW 
457, 78th. Cong.) the real property known as Parcel No. 1 
of the Toraey General Hospital at Palm Springs, Califor¬ 
nia, which property was sold by the said corporation to the 
United States in 1942, constitutes an asset of the said cor¬ 
poration within the meaning of Sec. 399 of the Calif. Civil 
Code. 

3. That the said corporation through its president and 
board of directors, he and it is hereby authorized and di¬ 
rected to proceed with the winding up of its affairs and 
distribution of its assets by submitting to the Public Build¬ 
ings Administration of the Federal Works Agency, as the 
designated disposal agency, a claim, in the name of the said 
corporation, as former owner of Parcel No. 1 of the Torney 
General Hospital. 

4. That the said corporation, through its president and 
board of directors be and it is hereby authorized and di¬ 
rected to offer to said disposal agency the amount of the 
adjusted purchase price prescribed by that agency for re¬ 
sale of said Parcel No. 1 to the former owner, with such 
reservations, provisions and conditions as the corporation 
may deem necessary or advisable, it being understood that 
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such adjusted price is substantially less than the present 
fair market value of the property. 

5. That the said corporation be and it is hereby author¬ 
ized to borrow such sums of money from the shareholders 
therein as may be necessary and proper to enable the said 
corporation to complete the collection and distribution of 
its assets. 

6. That notice of the hearing of said petition is hereby 
waived. 

Dated: June 3rd, 1947. 

/S/ George W. Schonfeld 
Judge of Said Superior Court 

22 Filed February 9, 1948 

Appendix C to the Complaint. 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, IN AND 
FOR THE CITY AND COUNTY OF SAN FRANCISCO. 


No. 365753. 


In the Matter of 

Chas. L. Harney Construction Co. (Formerly Palm 
Springs Holding Corporation, a Corporation, in the 
Process of Voluntary Winding Up. 


Petition for Supplemental Order Authorizing Collection of 

Additional Asset. 

To the Honorable, The Superior Court of the State of 
California in and for the City and County of San 
Francisco : 

This petition of Chas. L. Harney Construction Com¬ 
pany, (formerly the Palm Springs Holding Corporation) 
a California corporation, filed with the consent and the 
direction of all the shareholders of said corporation, re¬ 
spectfully shows: 
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1. That the petition is made and filed pursuant to jthe 
provisions of Sec. 403 of the California Civil Code. 

2. That Chas. L. Harney Construction Co. (formerly 
the Palm Springs Holding Corporation) is a corporation 
duly organized and existing under and by virtue of the 
laws of the State of California, with its principal office 
located in the city of San Francisco, County of San Fran¬ 
cisco, State of California. 

3. That petitioner is acting pursuant to a resolution 
passed by the holders of record of all of the shares of 

stock of said corporation. 

23 4. That said corporation, on the 2nd day of No¬ 

vember, 1944, filed in the office of the Secretary of 
State a certificate stating that said corporation had elected 
to wind up its affairs and voluntarily dissolve, a duly cer¬ 
tified copy of which has been filed in the office of the 
County Clerk of the City and County of San Francisco. 

5. That said corporation on the 4th day of August, 1945, 

filed in the office of the Secretary of State a certificate of 
Dissolution, a duly certified copy of which has been filed 
in the office of the County Clerk of the City and County of 
San Francisco. I 

6. That Chas. L. Harney Construction Co. (formerly 
Palm Springs Holding Corporation) is in continued exist¬ 
ence under the provisions of Sec. 399 of the California 
Civil Code for the purpose of winding up its affairs apd 
collecting and dividing its assets, and that the officers and 
directors continue to exercise the powers and authority 
given them under Section 401 of said Code. 

7. That on June 3, 1947, the Chas. L. Harney Construc¬ 
tion Co., (formerly the Palm Springs Holding Corporation) 
filed a petition with this Court, dated June 2, 1947, (No. 
365753) for authority to proceed with the winding up of its 
affairs by submitting to the Public Buildings Administra¬ 
tion of the Federal Works Agency a proposal to repurchase 
as former owner, Parcel No. 1 of the Torney General Hos¬ 
pital at Palm Springs, California (formerly known as the 
El Mirador Hotel), which petitioner had conveyed to the 
United States in June 1942. 
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8. That on June 3,1947, this Court granted the said Peti¬ 
tion and authorized petitioner to submit a repurchase pro¬ 
posal to the Public Buildings Administration of the Federal 
Works Agency. 

9. The said repurchase proposal was based upon the pro¬ 
visions of Sec. 23(d) of the Surplus Property Act of 1944 
(Pub. Law 457, 78th. Cong.), whereunder the former owner 
of real property acquired by the Government is afforded a 
prior right to repurchase such property at an adjusted 

price. 

24 10. That the Federal Works Agency, by a ruling 

dated Aug. 18, 1947, while assuming that petitioner 
was the former owner of the El Mirador hotel, has asserted 
that Sec. 399 of the California Civil Code is inapplicable 
because the priority repurchase right of a former owner of 
real property under Sec. 23(d) of the Surplus Property Act 
of 1944 was not made applicable to hotels prior to the 
amendment of August 7,1946 (Public Law 635, 79th. Cong.), 
Le.—subsequent to petitioner’s filing of a certificate of dis¬ 
solution. 

11. That the Federal Works Agency’s interpretation of 
Sec. 23(d) of the Surplus Property Act of 1944 is imma¬ 
terial to this proceeding; that petitioner, however, wishes 
to make it clear that it does not agreed with that inter¬ 
pretation. 

12. That petitioner’s right to repurchase as former owner, 
the El Mirador Hotel, whether based solely upon the Sur¬ 
plus Property Act of 1944 or upon that Act as amended 
in 1946, constitutes an asset of the corporation within the 
meaning of Sec. 399 of the California Civil Code, and since 
it represents an asset which has not been realized upon by 
said corporation, it has been omitted from the winding up. 

13. That the applicability and significance of Sec. 399 
of the California Civil Code was not correctly appreciated 
by the Federal Works Agency; that Sec. 399 permits a 
corporation which has voluntarily dissolved and liquidated 
to realize on any asset previously omitted from collection 
for any reason, inadvertently or otherwise; that the assets 
embraced in Sec. 399 include the priority repurchase right 
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of a former owner of a hotel under Sec. 23(d) of the Sur¬ 
plus Property Act, as amended; and that the said Sec, 399 
is available to petitioner although the claim of a former 
owner may have been doubtful prior to the amendment of 
Sec. 23(d) in 1946, may not have been vested by Congress 
prior thereto, and may still be conditional upon the failure 
of those having higher priority rights to exercise Such 
rights. 

Wherefore your petitioner respectfully prays that a 
supplemental order be issued authorizing the Chas. L. 
Harney Construction Co., (formerly the Palm Springs 
Holding Corporation) to repurchase the El Mirador 
25 Hotel under the provisions of the Surplus Property 
Act of 1944, as amended by the Act of August 7, 

1946. 

Dated: San Francisco, California, September , 1947. 

Chas. L. Harney Construction Co. 

(formerly Palm Springs Holding Corporation) 
/S/ Chas. L. Harney j 

/S/ Henry F. Wrigley 
/S/ Clarence J. Carroll 

Directors 

/S/ Randolph V. Whiting 

Attorney for Petitioner 

j 

/S/ David B. Gideon 

Special Counsel 

i 

State of California 

City and County of San Francisco, ss 

Chas. L. Harney being first duly sworn deposes and says: 

That he is an officer, to-wit the President of Chas. L. Har¬ 
ney Construction Co., a corporation, and that he makes 
this verification for and on behalf of said corporation; that 
he has read the above and foregoing petition, and knows 
the contents thereof and that the same is true of his own 
knowledge except as to matters therein stated on informa- 
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tion and belief and as to those matters he believes it to 
be true. 

/S/ Chas. L. Harney 

Subscribed and sworn to before me this 5th day of Sep¬ 
tember 1947. 

/S/ D. B. Richards 

Notary Public in and for the City and County 
of San Francisco, state of California 

26 Filed February 9, 1948 

Appendix C to the Complaint 


rsr THE SUPERIOR COURT OP THE STATE OF CALIFORNIA, IN AND 
FOR THE CITY AND COUNTY OF SAN FRANCISCO. 


No. 365753. 


In the Matter of 

Chas. L. Harney Construction Co. (Formerly Palm 
Springs Holding Corporation, a Corporation, in the 
Process of Voluntary Winding Up. 


Supplementary Order Authorizing Collection of Additional Asset 

Good cause appears therefor, and on the basis of a 
verified petition submitted before this court on the 5th day 
of September 1947, by Chas. L. Harney Construction Co. 
(formerly the Palm Springs Holding Corporation) for a 
supplementary order in connection with this Court’s super¬ 
vision of the said Corporation’s voluntary winding up pro¬ 
ceedings and collection of an additional asset, it is hereby 

ORDERED AND ADJUDGED: 

1. That the order of this Court dated June 3, 1947 (No. 
365753) authorizing the Chas. L. Harney Construction 
Co. (formerly the Palm Springs Holding Corporation) to 
proceed with the winding up of its affairs and distribution 
of its assets by submitting to the Public Buildings Admin¬ 
istration of the Federal Works Agency a proposal to re- 
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purchase as former owner Parcel No. 1 of the Torney Gen¬ 
eral Hospital at Palm Springs, California (formerly known 
as the El Mirador Hotel), be supplemented as follows: 

The right as the former owner to repurchase for an 
adjusted price Parcel No. 1 of the Torney General Hospi¬ 
tal, which property was sold by the said corporation to the 
United States in June 1942, constitutes an asset of j the 
said corporation within the meaning of Sec. 399 of! the 
California Civil Code whether such right is based 
27 solely upon the Surplus Property Act of 1944 (Pub¬ 
lic Law 457, 78th. Cong.) or upon that Act as 
amended by the Act of August 7, 1946 (Pub. Law 635, 
79th. Cong.), since in any event said repurchase right 
represents an asset which has not been realized upon by 
said corporation and hence has been omitted from the 
winding up. 

2. That the said corporation, through its president and 
board of directors be and it is hereby authorized and; di¬ 
rected to file with any appropriate Federal agency or court 
any offer, petition, complaint or other proceding as may 
be deemed necessary or advisable to realize upon the afore¬ 
said asset. 

3. That notice of the hearing of this petition is hereby 
waived. 

i 

Dated: September 5th, 1947. 

s 

/S/ George W. Schonfeld 
Judge of Said Superior Court 

j 

29 Filed April 9, 1948 i 

Defendants' Motion to Dismiss the Complaint or for Summary 

Judgment. 

i 

! 

The defendants move the court as follows: 

1. To dismiss the action because the complaint fails to 
state a claim upon which relief can be granted. 

2. To enter summary judgment for the defendants on 
the grounds that (a) the complaint, when taken in con- 

i 
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junction with the facts stated in the attached affidavit of 
Philip B. Fleming, fails to state a claim upon which relief 
can be- granted, and (b) the defendants are entitled to 
judgment as a matter of law. 

3. To dismiss the action or, in the alternative, to enter 
summary judgment in favor of the defendants for the 
reason that the defendants, Philip B. Fleming, Adminis¬ 
trator, Federal Works Agency, and Jess Larson, Admin¬ 
istrator, War Assets Administration, who are charged with 
the administration of the Surplus Property Act of 1944, 

as amended, have construed that act, as amended, as 
30 not granting to the plaintiff, a dissolved corporation, 
the priority rights of a former owner, and their 
action in that respect is a proper interpretation and not 
unreasonable. 

4. To dismiss the complaint or, in the alternative, to 
enter summary judgment in favor of the defendants on 
the ground that the plaintiff is without standing to sue. 

5. To dismiss the complaint with respect to the relief 
demanded in paragraph 11(b) and 11(c) on the grounds 
that the United States, a sovereign not amenable to suit, 
is an indispensable party defendant. 

/S/ George Morris Fay 

George Morris Fay 
United States Attorney 

/S/ Thos. L. McKevitt 
Attorney 

Department of Justice 
Room 2140, Department of 
Justice Building 
Attorneys for Defendants 
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Filed April 9, 1948 
Affidavit of Defendant Philip B. Fleming. 

District op Columbia: ss: 

Philip B. Fleming, Major General, U.S.A., Adminis¬ 
trator, Federal Works Agency, being duly sworn on oath, 
deposes and says: 

1. He is one of the defendants in the above-entitled 
case brought against him individually and in his capacity 
as Administrator of the Federal Works Agency. 

2. In connection with the plaintiff’s application for a 
fomer owner’s priority right in the purchase of the so- 
called El Mirador Hotel in Palm Springs, California, re¬ 
ferred to in the complaint filed in these proceedings, the 
following facts were developed and considered: 

A. By declaration of taking filed on June 22, 1942, the 
United States acquired title to the so-called El Mirador 

Hotel, consisting of some 28 acres of land, together 
32 with furnishings and other personal property. The 
condemnation proceedings in which the declaration 
of taking was filed was entitled United States v. 27.87 acres 
of land, more or less, Palm Springs Holding Corporation, 
et al., Civil No. 2271-H, in the United States District Court 
for the Southern District of California. The amount de¬ 
posited, and agreed upon by the parties as just compen¬ 
sation, was $425,000. 

B. The owner of the hotel at the time it was acquired by 
the United States was the Palm Springs Holding Corpora¬ 
tion, a California corporation. A true copy of the Articles 
of Incorporation of said corporation dated March 30, 1932, 
is attached hereto as Exhibit A. 

C. At a meeting of the Board of Directors of the Palm 
Springs Holding Corporation held on September 2, 1942, 
a resolution was adopted authorizing the sale of all the 
corporation’s assets, except cash on hand, to its two prin¬ 
cipal stockholders, Warren B. Pinney and Ralph D. Lacoe, 
Jr., for the sum of $750. This resolution was later car- 
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ried out by execution of a Bill of Sale to said Warren B. 
Pinney and Ralph D. Lacoe, Jr. A true copy of the reso¬ 
lution dated September 2, 1942, is attached hereto as Ex¬ 
hibit B, and a true copy of the Bill of Sale dated Septem¬ 
ber 15, 1942, is attached hereto as Exhibit C. 

D. Following the aforesaid sale, and after the purchase 
of some of its own capital stock, the only asset which the 
corporation retained was cash on hand in the sum of ap¬ 
proximately $235,000. 

E. Some time prior to October 1, 1942, Warren B. Pin¬ 
ney and Ralph D. Lacoe, Jr., acquired control of all the 
outstanding stock of the Palm Springs Holding Corpora¬ 
tion and on that date these two stockholders transferred 
all of the stock of the corporation, both common and pre¬ 
ferred, to Charles L. Harney, P. E. Harney, Henry F. 

Wrigley, and C. J. Carroll. Of the 7,492 shares of 
33 common and 1,366 shares of preferred thus pur¬ 
chased, Charles L. Harney acquired 4,248 common 
and 775 preferred; P. E. Harney 3,224 common and 589 
preferred; Henry F. Wrigley 10 common and 1 preferred; 
and C. J. Carroll 10 common and 1 preferred. 

F. The parties who thus acquired all the capital stock 
had been engaged in the general contracting business in 
San Francisco. They wished to continue the construction 
business under the protection of the corporate form but 
did not wish to take the time that formation of a new 
corporation would require. There was also an advantage 
for tax purposes in acquiring the skeleton of a corpora¬ 
tion with an equity invested capital of approximately 
$600,000 and a possible capital loss on the sale of its assets 
of approximately $148,000. 

G. The Harnevs and their associates paid the sum of 
$260,000 for the stock of this corporation whose only assets 
consisted of cash on hand of approximately $235,000. On 
October 2, 1942, the new owners called a directors’ meet¬ 
ing, elected new officers, and passed a resolution amend¬ 
ing the Articles of Incorporation, by (a) changing the 
name of the corporation to the Charles L. Harney Con¬ 
struction Company; (b) eliminating the provisions for 
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carrying on a hotel business and substituting therefor au¬ 
thority to carry on a general contracting business; and 
(c) changing the principal office of the corporation from 
Los Angeles to San Francisco. A true copy of the reso¬ 
lution is attached hereto as Exhibit D, and a true copy 
of the amended Articles of Incorporation is attached here¬ 
to as Exhibit E. Thereafter, the Charles L. Harney Con¬ 
struction Company carried on a general contracting busi¬ 
ness but did not in any way engage in the hotel business. 

34 H. On November 2, 1944, the Charles L. Harney 
Construction Company filed a certificate of election 
to wind up and dissolve with the Secretary of State of the 
State of California. A true copy of this certificate is 
attached hereto as Exhibit F. Thereafter, the Charles L. 
Harney Construction Company was dissolved pursuant to 
a certificate of dissolution dated June 28, 1945, filed with 
the Secretary of State on August 4, 1945. A true copy of 
said certificate is attached hereto as Exhibit G. 

I. The former El Mirador Hotel was used by the De¬ 
partment of the Army as the Tomey General Hospital 
until February 4, 1946, when it was declared surplus pur¬ 
suant to the provisions of the Surplus Property Act, of 
1944, 58 Stat. 765, 50 U.S.C., App., sec. 1620. On March 
4, 1946, the property was classified by the War Assets 
Corporation as “commercial tract, improved.” By refer¬ 
ence to regulations of the War Assets Corporation dated 
March 6, 1946 (11 F. Reg. 2644), and regulations of the 
War Assets Administrator dated June 29, 1946 (11 F. Reg. 
7611), the classification of this property as “commercial 
tract, improved” eliminated it from the definition of “sec¬ 
tion 23 real property,” as used in the Surplus Property 
Act of 1944. Consequently, when assigned to the Federal 
Works Agency for disposition, it was not subject to a 
former owner’s priority established by the Surplus Prop¬ 
erty Act of 1944. Acting pursuant to section 10 of the 
Surplus Property Act of 1944, this property, by letter 
dated March 15, 1946, was assigned to the Federal Works 
Agency, as a disposal agency, for disposition in accord¬ 
ance with the provisions of existing regulations. However, 
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by act of August 7, 1946, 60 Stat. 886, this property was 
placed in a category to which a former owner’s priority, 
under proper circumstances, would apply. 

35 J. The property was advertised for disposal by 
the Federal Works Agency for a ninety-day period 

beginning March 7, 1947, and ending June 5, 1947. Pur¬ 
suant to this advertisement, bids .were received as follows: 

(a) The Reconstruction Finance Corporation exer¬ 
cised its second priority on behalf of a group of vet¬ 
erans. However, this bid was subsequently withdrawn. 

(b) The city of Palm Springs and the Desert 
School District submitted a bid based upon their prior¬ 
ity rights. 

(c) A bid in the sum of $700,000, an adjusted pur¬ 
chase price for former owners, was received from the 
Charles L. Harney Construction Company. 

(d) Another bid in the sum of $700,000 was received 
from Warren B. Pinney and Ralph D. Lacoe, Jr., also 
claiming to be the former owners. 

(e) A bid in the sum of $1,150,000, under a vet¬ 
eran’s priority, was received from Irwin Frank and 
Lloyd W. Gardner. 

(f) Ten other non-priority bids were received in the 
sum of $1,050,000 or less. 

K. As indicated in the complaint the War Assets Ad¬ 
ministration had previously informed the Charles L. Har¬ 
ney Construction Company that it would not be recognized 
as a former owner in the sale of this property, although 
further consideration would be given to the problem upon 
submission of additional evidence. When the plaintiff 
again raised the question the War Assets Admin- 

36 istration referred the matter to the Federal Works 
Agency for determination and thereafter, on the 

basis of the facts herein outlined, affiant determined ad¬ 
ministratively that the Charles L. Harney Construction 
Company was not a priority former owner within the 
meaning of section 23 of the Surplus Property Act of 1944, 
as amended by the Act of August 7, 1946, 60 Stat. 886. 
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A true copy of a letter dated August 20, 1947, to counsel 
for the plaintiff, is attached hereto as Exhibit H, and a 
true copy of a letter dated February 2, 1948, to counsel 
for the plaintiff, is attached hereto as Exhibit I. 

L. The disposal of this property was withheld until 
March 15, 1948 by reason of Senate Concurrent Resolu¬ 
tion No. 31, dated July 25, 1947, 80th Cong. 1st sess., in¬ 
voked by the city of Palm Springs. 

/S/ Philip B. Fleming 

Philip B. Fleming 
Major General, U.S.Ai 
Administrator 
Federal Works Agency 

Subscribed and sworn to befor me this 8 day of April, 
1948. 

Maude E. Lyles 
Notary Public 
District of Columbia 

37 Filed April 9, 1948 

Excerpt from Exhibit A to Affidavit of Philip B. Fleming. 

ARTICLES OF INCORPORATION 

OF 

PALM SPRINGS HOLDING CORPORATION 

j 

Know All Men by These Presents: 

That we, the undersigned, have this day voluntarily 
associated ourselves together for the purpose of fo rmin g 
a corporation under the laws of the State of California; 
And we hereby certify that: j 

j 

First: The name of this corporation shall be Palm 
Springs Holding Corporation. | 

Second: The purposes for which said corporation is 
formed are: 
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1. To purchase, take in exchange, or by gift or other¬ 
wise, hold, own, maintain, work, develop, subdivide, im¬ 
prove sell, convey, encumber by mortgage, deed of trust, 
or otherwise, lease or otherwise acquire and dispose of, 
real and/or personal property and any interest or right 
therein. 

2. To erect, operate, maintain, lease and sell buildings 
of any and every kind and description. 

3. To lend or borrow money and incur indebtedness, 
with or without security; to issue bonds, debentures, cou¬ 
pons, notes and other negotiable or non-negotiable instru¬ 
ments and/or securities, and to secure the same by mort¬ 
gage, pledge, deed of trust or otherwise. 

4. To sell or exchange the capital stock of the corpora¬ 
tion hereby created, or any part thereof, to acquire the 

capital stock of other corporations, or any other 
38 property, rights or franchises; to hold, purchase or 
otherwise acquire, sell, assign, transfer, mortgage, 
pledge, hypothecate or otherwise dispose of, shares of the 
capital stock or other evidences of indebtedness created 
by this or any other corporation, or any other property, 
rights or franchises; to aid in any manner any corporation 
whose stock, bonds, or other obligations are held or are 
guaranteed in any manner by the corporation hereby cre¬ 
ated, and to do any other acts or things for the preserva¬ 
tion, protection, improvement or enhancement of the value 
of any such stock, bonds, or other obligations; and while 
the owner of any stock of this or other corporations to 
exercise all the rights and privileges of such ownership, 
including the right to vote thereon, to the same extent as 
a natural person might or could do. 

5. To operate and maintain a general hotel and/or cafe 
and/or restaurant and/or catering and/or tailoring and/or 
dry-cleaning business, and/or a travel bureau and/or the 
business of barbers and/or beauty-parlor operators and/or 
bootblacks and/or florists, and generally to deal in and 
with men’s and women’s ready-to-wear and/or tobaccos 
and/or cigars and/or pipes and/or cigarettes and/or drug 
sundries and/or curios and other articles generally dealt 
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in by what is commonly termed “gift shops” and to do 
all things incidental to the conduct of such businesses. 

6. Generally to carry on any business and trade and 
deal in goods of every kind and character whatsoever; 
to have and exercise all the powers conferred by the laws 
of the State of California upon corporations; to do any 
or all of the things hereinbefore set forth, or referred to 

either as principal or as agent, and to the same 
39 extent as natural persons might or could do; to 

enter into, make, perform and carry out contracts 
of every sort and kind with any person, firm, association 
or corporation, private, public, or municipal, or body poli¬ 
tic, or with the government of the United States, or any 
state or territory thereof, or any foreign government! or 
municipal corporation or body politic; to exercise all or 
any of its said powers and to transact business within 
the State of California and/or elsewhere; and, for the 
purpose of attaining or furthering any of its objects, to 
do any and all other acts and things, and to exercise all 
or any other powers, which a natural person could do or 
exercise, which now or hereafter may be authorized by law. 

7. The foregoing clauses contained in this statement of 

purposes shall be construed as purposes, objects and 
powers, and the statements contained in any clause shall 
not be limited or restricted in any way by reference to or 
inference from the terms of any other clause. Each such 
object, purpose and power shall be regarded as an inde¬ 
pendent object, purpose or power, and shall be in further¬ 
ance and not in limitation of each and/or every other 
object, purpose and power. \ 

• * * * • • • • • | • 
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54 Filed April 9, 1948 

Excerpt from Exhibit E to Affidavit of Philip B. Fleming. 
ARTICLES OF INCORPORATION 

OF 

CHAS. L. HARNEY CONSTRUCTION CO. 
(Formerly Palm Springs Holding Corporation). 

Know All Men by These Presents : 

That we, the undersigned, have this day voluntarily 
associated ourselves together for the purpose of forming 
a corporation under the laws of the State of California; 
And we heeeby certify that: 

First: The name of the corporation shall be Chas. L. 
Harney Construction Co. 

Second: The purposes for which said corporation is 
formed are: 

[Subparagraphs 1 to 4, inclusive, are the same as sub- 
paragraphs 1 to 4, inclusive, of the second section of the 
original articles of incorporation of Palm Springs Holding 
Corporation, appearing at App. , supra,.] 


55 5. To do a general contracting, paving, grading, 

excavation, hauling and construction business; and 
to enter into contracts of co-partnership, joint venture, or 
other joint operation, working or ownership agreements 
with individuals, co-partnerships, associations, or corpora¬ 
tions, for the purpose of doing or performing any and 
all acts and things which the corporation is authorized 
or empowered to do or perform. 

[Subparagraphs 6 and 7 are the same as subparagraphs 
6 and 7 of the second section of the original articles of 
incorporation of Palm Springs Holding Corporation, ap¬ 
pearing at App. supra.] 
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68 Filed April 9,1948 j 

Exhibit H to Affidavit of Philip B. Fleming. 

August 20, 1947 
Mr. David B. Gideon 
Mr. Harold Leventhal 
Mr. John J. Courtney 
c/o Mr. Harold Leventhal 
1147 Connecticut Ave., N.W. 

Washington, D. C. 

Gentlemen: 

At the request of the Commissioner of Public Buildings, 
I have reviewed your proposals to acquire the former El 
Mirador Hotel property at the adjusted value thereof on 
the basis of the priority rights of former owners accorded 
by the Surplus Property Act of 1944, as amended. 

As a result of such review, I have concluded that your 
clients are not eligible, as a matter of law, to assert fhe 
priority re-purchase privilege of former owners. 

I am enclosing the original and two copies of a memo¬ 
randum opinion of our General Counsel, dated August 18, 
1947, in which 1 concur. 

Sincerely yours, 

/S/ J. W. Follin 

James W. Follin 
Acting Administrator 

• # * # * * * * * | • 

| 

Enclosures 

69 Aug. 18, 1947 

Memorandum on Priority Repurchase Priveleges of the 
Chas. L. Harney Construction Company and Messrs. 
Pinney and Lacoe with respect to El Mirador Hotel 
Properties at Palm Springs, California, recently oper¬ 
ated by the War Department as the Torney General 
Hospital. 

The facts appear to be substantially as follows: The 
Government, through the War Department, acquired the 
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El Mirador Hotel at Palm Springs, California, in April, 
1942, for use as a general hospital, from the Palm Springs 
Holding Corporation, which was then the owner thereof, 
and which was a corporation organized and existing under 
the Laws of California. On September 15, 1942, the Cor¬ 
poration executed a bill of sale to Warren B. Pinney and 
Balph D. Lacoe, Jr., under the terms of which it is under¬ 
stood that, in consideration of payment to the corporation 
of $750 in cash by Pinney and Lacoe and their assumption 
and agreement to pay any and all liabilities of the cor¬ 
poration existing on September 15, 1942, the corporation 
sold all of its remaining “assets”, excepting only cash 
on hand, to Pinney and Lacoe. It is stated that these 
“assets” included, amongst other items, the name “El 
Mirador Hotel” together with all personal property and 
all other assets of eveiy kind and nature belonging to the 
Corporation. On October 1, 1942, Chas. L. Harney and 
three other individuals purchased, for $260,000, all of 
the outstanding stock of the Corporation. On October 7, 
1942, the Articles of Incorporation of the Palm Springs 
Holding Corporation were amended in certain particulars 
and its name was changed to Chas. L. Harney Construc¬ 
tion Company. On August 4, 1945, a certificate of dissolu¬ 
tion of the Corporation known as the Chas. L. Harney 
Construction Company was duly filed, and commencing 
apparently with that date it was treated under California 
law as dissolved, but nevertheless continuing thereafter to 
exist for certain purposes as specified in the California 
law hereinafter cited. On October 3, 1944, the Surplus 
Property Act of 1944 was enacted. By section 23 of that 
Act, the former owner of “surplus real property” acquired 
by any Government agency after December 31, 1939, was 
accorded a priority privilege of repurchasing such prop¬ 
erty, subject to certain stated conditions. That section 
defined the terms “real property” and “Surplus real prop¬ 
erty” as used therein. The term “real property” was 
there defined as follows: 

70 “The term ‘real property’ means property con¬ 
sisting of land, together with any fixtures and im- 
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provements thereon, located outside of the District 
of Columbia, but does not include war housing, indus¬ 
trial plants, factories, or similar structures and facili¬ 
ties, or the sites thereof, or land which the Board 
determines is essential to the use of any of the fore¬ 
going: * * *” 

By regulations issued by two of the Federal agencies 
charged with the responsibility for administering the Act, 
section 23 (a) (1) of the original Act was uniformly inter¬ 
preted as follows: 

“ ‘ Section 23 real property’ means property con¬ 
sisting of land, together with any fixtures and im¬ 
provements thereon, located outside of the District of 
Columbia, but does not include war housing, industrial 
plants, factories, or similar structures and facilities, 
or the sites thereof, or land which the Administrator 
determines is essential to the use of any of the fore¬ 
going. ‘Similar structures and facilities’ as used above 
shall include structures and facilities classified by the 
Administrator as (i) commercial, (ii) roads and local 
transportation, (iii) airport, (iv) railroad, transpor¬ 
tation and pipeline, (v) utility and communications, 
and (vi) institutional where there are improvements 
which render the property suitable for disposition and 
use for health or educational purposes.” 

The last above quotation is excerpted from the Regula¬ 
tion of War Assets Corporation, dated March 6, 1946, (11 
Fed. Register 2644) and the Regulation of the War Assets 
Administration, dated June 29, 1946, (11 Fed. Register 
7611). 

By an Act approved August 7, 1946, section 23 (a) (1) 
of the Surplus Property Act of 1944 was amended to read 
as follows: 

“The term ‘real property’ means property consist¬ 
ing of land, together with any fixtures and improve¬ 
ments thereon (including hotels, apartment houses, 
hospitals, office buildings, stores, and other com- 
71 mercial structures) located outside the District 

of Columbia, but does not include (A) commer¬ 
cial structures constructed by, at the direction of, or 
on behalf of any Government agency, (B) commercial 
structures which the Administrator determines have 
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been made an integral part of a functional or economic 
unit which should be disposed of as a whole, and (C) 
war housing, industrial plants, factories, airports, air¬ 
port facilities, or similar structures and facilities, or 
the sites thereof, or land which the Administrator 
determines essential to the use of any of the fore¬ 
going; and”. 

The legislative history of the above quoted amendment 
shows the following. The House Committee Report stated 
that the enactment was necessary because of an interpreta¬ 
tion of section 23 (a) (1) of the Surplus Property Act of 
1944, contained in the Surplus Property Regulations. It 
further stated: 

“These regulations hold that former owners of com¬ 
mercial properties such as hotels, apartment houses, 
office buildings, and stores, are given no right under 
the Surplus Property Act to reacquire their property 
when it is declared surplus by the United States. In 
the opinion of the committee, this interpretation is 
wholly unjustified, but the fact that it has been made 
and has not been changed requires that section 23 
(a) (1) of the act be rewritten so that it cannot be 
misunderstood. 

“There are a number of hotels and other commer¬ 
cial properties which were acquired by the United 
States for war purposes, and which have been declared 
surplus, but which the former owners have not been 
given an opportunity to reacquire. The bill will give 
them that opportunity in unmistakable terms.” 

The Senate Committee Report on the amendment states 
the following: 

“The purpose of the bill is to permit former owners 
of commercial real property, such as hotels, apartment 
houses, hospitals, office buildings, stores, and other 
commercial structures, which have not been 
72 constructed by the Government or made an 

integral part of a facility or installation, to re¬ 
acquire their property when it is declared surplus by 
any Government agency. The need for clarification 
arises out of the interpretation, placed by the War 
Assets Administration through its regulations, upon 
section 23 (a) (1) of the Surplus Property Act of 
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1944, as amended. Under this interpretation prefer¬ 
ence to reacquire is not extended to former owners of 
commercial real estate. * * * 

“Your committee, through its subcommittee on sur¬ 
plus property, held hearings on the bills. Representa¬ 
tives of War Assets Administration appeared at tlhese 
hearings and testified with respect to the interpreta¬ 
tion placed by that agency upon section 23 of the 
Surplus Property Act of 1944. 

“This section gives to the former owners of real 
property a preference to reacquire their property fol¬ 
lowing its declaration as surplus by an owning agency. 
Real property, as defined in the act, excludes ‘war 
housing, industrial plants, factories, or similar struc¬ 
tures and facilities,’ thus precluding a former owner 
of property falling within these categories from exer¬ 
cising a preference to reacquire. It was the conten¬ 
tion of the representatives of War Assets Adminis¬ 
tration that, since the legislative history of the Sur¬ 
plus Property Act contains no reference to property 
other than agricultural, forest, grazing, and mineral 
land, commercial structures such as hotels, apartment 
houses, office buildings, and stores fall within the cate¬ 
gory of ‘similar structures’ and are thus excluded 
from the term ‘real property’. Hence, under the War 
Assets Administration interpretation, former owners 
of this type of property are not entitled to prefer¬ 
ence.” i 

Because of certain differences in the House and jthe 
Senate, the bill was referred to a conference committee 
and emerged in the form of the act approved August 7, 
1946, from which I have quoted above. The Conference 
Report bears a statement of the Managers on the part of 
the House as follows: 

“The managers on the part of the House * * * sub¬ 
mit the following statement in explanation of the 
effect of the action agreed upon by the conferees and 
recommended in the accompanying conference re¬ 
ports: 

73 “Section 1 of the House bill modifies the defi¬ 

nition of the term ‘real property’ contained in 
section 23 (a) (1) of the Surplus Property Act of 
1944 by including in the definition hotels, apartment 
houses, office buildings, stores, and other commercial 
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structures. Section 1 of the conference report like¬ 
wise includes commercial structures in the definition 
of the term ‘real property’ but excludes (1) commer¬ 
cial structures constructed by, at the direction of, or 
on behalf of any Government ageny, and (2) commer¬ 
cial structures which the War Assets Administration 
determines have been made an integral part of a func¬ 
tional or economic unit which should be disposed of as 
a whole. Former owners thus have the privilege to 
reacquire commercial structures where such structures 
are being disposed of by War Assets Administration 
substantially in their original condition.” 

Particular attention is invited to the fact that, as shown 
by the last above quoted statement, the purpose of the 
amendment of section 23 (a) (1) was to modify the defi¬ 
nition of “real property* 4 contained in section 23 (a) (1) 
of the Surplus Property Act of 1944. This modification 
consisted, among other things, of including hotels within 
the term “real property”. Since, as stated by the man¬ 
agers on the part of the House, the amendment amounted 
to a modification of the statutory definition, it would appear 
that the amendment was actually designed to bring within 
the term “real property”, certain items, such as hotels, 
which were not within that term in section 23 of the orig¬ 
inal Act. 

The El Mirador Hotel properties which were acquired 
by the Government in 1942 and which have since been sub¬ 
stantially altered in several respects by the War Depart¬ 
ment which has been using these and adjoining properties 
as a general hospital center, have been declared surplus by 
the War Department, as an owning agency, and in accord¬ 
ance with regulations of the War Assets Administration, 
have been turned over to the Federal Works Agency by 
that Administration for disposal pursuant to the Surplus 
Property Act of 1944, as amended, and the regulations 
pertinent thereto. In the discharge of its above-mentioned 
responsibilities, the Federal Works Agency has received 
certain bids for the El Mirador Hotel properties. The 
Chas. L. Harney Company has submitted one bid therefor 
and is asserting that it has the priority repurchase privi- 
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lege of * ‘former owner” of these properties. Pinney and 
Lacoe have submitted another bid therefor and they, too, 
are asserting that they have the priority repurchase privi¬ 
lege of “former owner” of these properties. 

74 The hearings before the Committee of the Hotise 
and Senate preceding the adoption of the amend¬ 
ment of August 7, 1946, have not been located and it: is 
probable that they were not printed, but from the word¬ 
ing of the Act, as well as the reports of the Committees 
and the report of the conference committee, I conclude 
that it was not until the amendment of August 7, 1946, that 
the United States granted to former owners of hotels 
priority repurchase privileges. Accordingly, it was not 
until the amendment of August 7, 1946, that the United 
States granted to former owners of hotels the priority 
repurchase privilege which the Chas. L. Harney Company 
now asserts as “former owner”. 

In connection with its assertion of preferred status, the 
Company cites section 399 of the California Civil Code and 
particularly the second paragraph thereof. Said section 
deals with the continuation, for certain stated purposes, of 
dissolved domestic corporations, and the second paragraph 
of the section reads as follows: 

“Any assets inadvertently or otherwise omitted from 
the winding up shall continue in the dissolved cor¬ 
poration for the benefit of the persons entitled thereto 
upon dissolution of the corporation, and on realization 
shall be distributed accordingly”. 

} 

However, since, as hereinbefore indicated, the Company 
filed its certificate of dissolution on August 4, 1945, it can¬ 
not be said that the privilege granted by the amendment 
of 1946 to the Surplus Property Act of 1944 constituted 
on August 4, 1945, an asset of the Company “inadver¬ 
tently or otherwise omitted” from the winding up of its 
affairs. Only those “assets” which existed at the time of 
the filing of the certificate of dissolution are, in my opin¬ 
ion, within the meaning of the second paragraph of said 
section 399. In other words, unless an “asset” then 
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existed, it could not have been “inadvertently or otherwise 
omitted.” 

In reaching the conclusion concerning said section 399 
of the California Civil Code, I am not unmindful of the 
Order of the Superior Court of the State of California in 
and for the City and County of San Francisco, filed June 
3, 1947, based on the ex parte petition of the Company, 
both of which cite said section 399. The Court there au¬ 
thorized and directed the Company to submit an offer, as 
former owner of the El Mirador Hotel properties, to the 
Government under the Surplus Property Act of 1944, as if 
the priority repurchase privilege extended to the former 
owner of a hotel by the amendment of 1946 above 
75 mentioned was a valuable assets which this Com¬ 
pany had inadvertently or otherwise omitted in the 
winding up of its affairs. Suffice it to say that that Court 
proceeding made no attempt to construe the scope of sec¬ 
tion 23 (a) (1) of the Surplus Property Act of 1944 and 
of the purpose and effect of the amendment of 1946 there¬ 
to. It apparently assumed that the priority repurchase 
privilege of the former owner of the El Mirador Hotel 
properties existed in the Company at the time of the filing 
of its certificate of dissolution. In other words, it would 
seem that the only question determined by the Court’s 
Order was the continued existence of the corporation. 

It is accordingly concluded that the Chas. L. Harney 
Construction Company is not eligible to assert a priority 
repurchase privilege as a former owner. 

The action of the Palm Springs Holding Corporation 
in executing the bill of sale to Pinnev and Lacoe was, in 
effect, an assignment of certain of its assets. The Surplus 
Property Act was not enacted until 1944 and, even so, 
that Act, as well as the subsequent regulations of the 
agencies charged with its administration, prohibited an 
assignment of the priority repurchase privilege of a former 
owner of section 23 “real property”. Furthermore, as I 
have stated above, former owners of hotel properties were 
not accorded priority repurchase privileges as such until 
the amendment of 1946. 
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For the reasons stated, it would seem that Pinney and 
I*acoe are ineligible to assert the priority repurchase privi¬ 
lege of a “former owner” in respect of the El Mirador 
Hotel properties acquired by the Government. 

(Sgd.) Alan Johnstone 

Alan Johnstone 
General Counsel 

76 Filed April 9,1948 

Exhibit I to Affidavit of Philip B. Fleming. 

Feb. 2, 1948 I 

l 

Mr. Harold Leventhal 

Ginsburg and Leventhal j 

1147 Connecticut Avenue, N. W. 

Washington 6, D. C. 

Dear Mr. Leventhal: 

This will acknowledge your letter of January 9, 1948 
with reference to the refund of the check deposited by the 
Chas. L. Harney Construction Company, with its bid for 

former El Mirador Hotel. j 

Subsequent to our ruling of August 20, 1947, you ad¬ 
vised us that the Superior Court in and for the City and 
County of San Francisco had, on September 5, 1947, en¬ 
tered an order stating that the repurchase privilege of the 
former owner constituted an asset of the Chas. L. Harney 
Construction Company. On October 15, 1947, you wrote 
Mr. Alan Johnstone, our General Counsel, that you were 
willing to reopen the proceedings in the Superior Court 
upon notice to the Federal Works Agency. You now in¬ 
quire whether the foregoing facts were given consideration 
prior to the refund of the bid deposit. 

The facts set forth in your letters were given full con¬ 
sideration upon receipt of your previous communications 
and the entire matter was later discussed with Mr. DaVid 
Gideon. We concluded that the additional material sub- 
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mitted did not justify a change in onr initial determina¬ 
tion, and, accordingly, the bid deposit was returned. 

Sincerely yonrs, 

/S/ Philip B. Fleming 

Philip B. Fleming 
Major General, U. S. A. 
Administrator 


77 Filed May 3, 1948 

Affidavit of John J. Courtney Filed by Plaintiff. 

John J. Courtney being first duly sworn on oath deposes 
and says: 

I am an attorney at law duly licensed to practice within 
the District of Columbia; on July 28, 1947, I executed, on 
behalf of the persons who held stock as of June 22, 1942, 
in the Palm Springs Holding Corporation, (which is now 
known as the Chas. L. Harney Construction Co.) an agree¬ 
ment with the present shareholders in that corporation, 
represented by David B. Gideon and Harold Leventhal, 
as attorneys-in-fact. The shareholders who held stock as 
of June 22, 1942—the date on which the corporation sold 
the Hotel El Mirador to the United States—were referred 
to in the agreement as the “ Pinney-Lacoe group, ’’ and 
the present shareholders, who purchased their shares on 
October 1, 1942, were referred to therein as the “Harney 
group.” 

It was therein agreed that in repurchasing the Hotel 
El Mirador from the Government and exercising its rights 
as former owner, the corporation would represent 

78 the legal and equitable rights of both (a) the stock¬ 
holders as of June 22, 1942, and (b) the stockholders 

as of all times subsequent to October 1, 1942, and that both 
groups of stockholders would share in the benefits derived 
from the exercise of that right. 




As of July 23,1947 I held power of attorney on behalf of: 

Shares held as of June 22, 1942 
Common Preferred 

Warren B. Pinney. 1060 107 

Luella Pinney . 1466 0 

Ralph D. Lacoe, Jr. 1041 116 

Ralph D. Lacoe, Sr. 3110 856 

or a total of 6677 shares of common and 1079 shares of 
preferred stock. 

Since that date I have received additional powers of 
attorney, containing specific ratification of said agreement 
of said agreement of July 28, 1947, from the following 
shareholders holding stock as on June 22, 1942. 

Common Preferred 


Theodora Wackeman . 

. 4 

6 

Estate of Thomas Exton .. 

. 122 

33 

Mildred R. Lacoe . 

. 165 

287 

Linn & Ethel Boyd. 

. 24 

36 

Estate of John Hedberg ... 

. 12 

18 

Ruth Brown . 

. 2 

3 

C. H. Grossly . 

. 8 

12 

C. L. Keen . 

. 20 

30 

Jessie Thompson . 

. 8 

12 


465 

437 


The foregoing stockholders represent 95% of the shares 
of common stock outstanding on June 22, 1942, and 100% 
of the preferred shares outstanding on June 22, 1942, ex¬ 
cluding certain preferred shares retired at par prior to 
October 1, 1942. 

On July 28, 1947, notification of this agreement \yas sent 
to Public Buildings Administration, Federal Works 
Agency, by letter signed by David B. Gideon, Harold 
Leventhal and John J. Courtney. 

Further affiant saith not. 

/S/ John J. Coubtney 

John J. Courtney 
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Subscribed and sworn to before me this first day of 
May 1948. 

/S/ Marian Cartes 

Notary Public 
Washington, D. C. 

My Commission Expires Aug. 31, 1952. 

(sear) 


79 Filed June 18,1948 
Plaintiff's Motion for Summary Judgment 

Plaintiff moves the Court as follows: 

1. To enter summary judgment for the plaintiff on 
these grounds: (a) The complaint and the affidavits filed 
by defendants and plaintiff show that there is no issue as 
to any material fact; (b) Plaintiff is entitled to judgment 
upon the facts as a matter of law. 

2. To enter judgment as prayed in 11(a) of the prayer 
for relief in the complaint against defendants in both 
their individual and official capacities. 

3. To enter judgment as prayed in II (b) of the said 
prayer for relief against defendants in their individual 

capacities. 

80 4. To enter judgment as prayed in II (c) of the 
said prayer for relief against defendants to the 

extent of requiring them to treat with and recognize plain¬ 
tiff’s rights as declared pursuant to paragraph 2 of this 
motion. 

/S/ Harold Leventhal 

Harold Leventhal 
Washington 6, D. C. 

1147 Connecticut Avenue, N.W. 
Attorney for Plaintiff 





81 Filed June 22, 1948 

; 

Order Denying Defendants' Motion to Dismiss the Complaint or 

for Summary Judgment 

i 

This cause came on to be heard at this term of Court 
upon defendants’ motion to dismiss the complaint or for 
summary judgment, and upon consideration thereof and 
of the affidavits filed by defendants and plaintiff, the Court 
having heard argument on said motion for summary judg¬ 
ment, it is by this Court this 22nd day of June 1948, 
Adjudged, ordered and decreed that the aforesaid mo¬ 
tion of defendants to dismiss or for summary judgment be, 
and the same hereby is, overruled. I 

F. Dickinson Letts 
Justice 

i 

• * # # # # # * # :# 


82 Filed August 13, 1948 

Judgment on Plaintiff's Motion for Summary Judgment. 

This cause came on to be heard at this term of Court 
upon plaintiff’s motion for summary judgment, said motion 
being based upon plaintiff’s verified complaint and the affi¬ 
davits theretofore filed both by defendants, in behalf of 
defendants’ motion to dismiss or for summary judgment 
which has heretofore been denied, and by plaintiff, in 
opposition to said motion of defendants, no further affi¬ 
davits having been filed either in support of or opposition 
to plaintiff’s motion for summary judgment; and upon 
consideration thereof and of the points and authorities 
submitted by both parties, the Court finding that there is 
no genuine issue as to any material fact, and that plaintiff 
is entitled to judgment as a matter of law, it is by this 
Court this 11th day of August, 1948, 

Adjudged, ordered, and decreed That: 

1. Plaintiff’s motion for summary judgment is hereby 
granted; 
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83 2. Plaintiff is hereby declared to be in possession 

of and eligible to exercise the right of a former 
owner, as provided by Section 23 of the Surplus Property 
Act of 1944, both as originally enacted and as amended 
(U. S. Code Title 50, Appendix, Section 1632), to repur¬ 
chase the property identified as Toraey General Hospital, 
Parcel No. 1, this paragraph of the decree being rendered 
against defendants Fleming, Reynolds and Larsen, both 
in their individual and their respective official capacities. 

F. Dickinson Letts 
Justice 


84 Filed October 11, 1948 

Notice of Appeal 

Notice is hereby given that Major General Philip B. 
Fleming, W. E. Reynolds and Jess Larsen, defendants 
above-named, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit from the final 
judgment entered in this action on August 13, 1948. 


[S] George Morris Fay 

United States Attorney 


[S] Thomas L. McKevttt 

Attorney, Department of Justice 
Room 2140, Department of 
Justice Building 
Washington, D. C. 

Attorneys for Defendants. 


☆ U.S. GOVERNMENT PRINTING OFFICE 1948—819987/P.O. 1908 



< ' ' . ' • is •• 

- ~ •’■ ■ 

■ . U. - • - 

•r ~ . • - • • • ' 


?*z 


ft 


BRIEF FOR THE APPELLEE 


United States Court of Appeals 


District of Columbia Circuit 


No. 10062 

MAJOR GENERAL PHILIP B. FLEMING, Individually 
and as Administrator, Federal Works Agency; W. E. 
REYNOLDS, Individually and as Commissioner of 
Public Buildings, Public Buildings Administration, 
Federal Works Agency; JESS LARSEN, Individually 
and as Administrator, War Assets Administration, 
Appellants, 

v . 

I 

CHAS. L. HARNEY CONSTRUCTION CO. (Formerly 
Palm Springs Holding Corporation), 575 Berry Street, 
San Francisco, California, a Corporation, Appellee' 


Appeal from the United States District Court for the 

District of Colnmbia 

United States Court of Appeals 

For the - 

Oistria o* Columbia Circuit 

ris Harold Lbventhal, 

FILtU JAiV 28 . Washington, D. C. 

David B. Gideon, 

San Francisco, California. 

John J. Courtney, 

Washington, D . C. 
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BRIEF FOR THE APPELLEE 


Counter-Statement 

A statement of this case requires an analysis of the ad¬ 
ministrative rulings denying appellee’s claim. Prior to 
June 22,1942, the El Mirador Hotel was owned by appellee, 
then named the Palm Springs Holding Corporation, a Cali- 
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fornia corporation. On June 22,1942, the Government took 
the hotel from appellee in condemnation proceedings. A 
value of $425,000 was agreed upon. Thereafter, proceed¬ 
ing under California law, appellee changed its name to 
Chas. L. Harney Construction Co., on October 2, 1942, and 
on August 4,1945, it filed a certificate of voluntary dissolu¬ 
tion. 

The hotel acquired in June, 1942, was used as an Army 
hospital, the Torney General Hospital. In January, 1946, 
upon learning that the Torney General Hospital would be 
surplus to the needs of the Government, appellee corpora¬ 
tion notified the War Assets Administration that as former 
owner of the hotel it intended to exercise its statutory right 
of repurchase. Section 23 of the Surplus Property Act of 
1944, 58 Stat. 765, provides that the former owner of sur¬ 
plus real property shall have a preferential right to repur¬ 
chase the property at the price paid him by the Government, 
subject to adjustments for increase or decrease in value 
resulting from action by the Government. By letter dated 
January 27, 1947, the War Assets Administration notified 
appellee that since it had been dissolved it was no longer in 
existence and was therefore unable to exercise its repur¬ 
chase priority. (Appx. p. 7.) 

Appellee, by letter dated March 13,1947, called attention 
to the fact that under Sec. 399 of the California Civil Code, 
dissolution does not terminate the existence of a corpora¬ 
tion. Section 399 provides that assets omitted from the 
winding up “shall continue in the dissolved corporation.’* 
(Appx. p. 7.) 

By letter dated April 1, 1947, the War Assets Adminis¬ 
tration stated the opinion that the statutory repurchase 
right was not an “asset” within meaning of Sec. 399, but 
further stated that additional consideration would be given 
to appellee’s priority right upon submission of “satisfac¬ 
tory evidence” that under California law, a dissolved corpo- 
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ration might acquire real property under the circumstances 
of this case. (Appx. p. 8.) 

Appellee filed a petition in the Superior Court of the 
State of California, pursuant to Sec. 403 of the California 
Civil Code. That section provides for petitions by the cor¬ 
poration and gives the Superior Court the power to order 
and adjudge as to the assets available for distribution in 
the case of a corporation previously dissolved. The peti¬ 
tion recited the facts in the case and prayed for an order 
authorizing appellee to submit a repurchase claim as former 
owner of the property. (Appx. pp. 8, 15-18.) 

On June 3,1947, the Superior Court granted the petition, 
and entered an order that appellee is in continued existence, 
that the repurchase right as the former owner “constitutes 
an asset of the said corporation within the meaning of Sec. 
399 of the Calif. Civil Code,” and that the corporation is 
authorized and directed to submit its claim as former owner 
and to offer the adjusted purchase price prescribed for the 
former owner, it being understood that such price is less 
than present market value. (Appx. pp. 8, 18-20.) 

Appellee submitted this order, together with the like 
opinion of the Secretary of State of the State of California, 
as evidence of its authority to acquire the hotel property 
under California law. These were presented to the Federal 
Works Agency, which had been designated by the War 
Assets Administration as its disposal agent for disposition 
of this property. They were submitted together with a 
tender of $700,000, the sum set by the W. A. A. as:the 
adjusted price to be paid by the former owner. (Appx. 
pp. 4, 8.) 

By letter dated August 20, 1947, the Acting Adminis¬ 
trator of the Federal Works Agency advised appel¬ 
lee that “as a matter of law” it was not eligible to 
exercise the repurchase priority of a former owner. 
That ruling was based upon two propositions: (1) Former 
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owners of commercial properties such as hotels had 
no rights under the original Surplus Property Act, 
passed October 3, 1944— i.e., prior to the amendatory Act 
of August 7, 1946—because section 23(a) of the Act as 
originally passed defined “real property” to exclude “in¬ 
dustrial plants, factories, or similar structures, and fa¬ 
cilities.” (2) Accordingly, there was no “asset” in exist¬ 
ence at the time of appellee’s dissolution in August, 1945, 
and Section 399 of the California Civil Code is inapplicable. 
(Appx. 35-43.) 

Appellee filed a supplementary petition with the California 
Superior Court, advising the court of the F. W. A.’s August 
20,1947, ruling (Appx. pp. 20-24). The court entered a sup¬ 
plementary order authorizing appellee to proceed to realize 
upon this asset, and stated that Section 399 of the California 
Civil Code was applicable whether appellee’s repurchase 
right as former owner “is based solely upon the Surplus 
Property Act of 1944 ... or upon that Act as amended 
by the Act of August 7, 1946.” (Appx. pp. 24-25.) 

Appellee immediately advised appellants of this supple¬ 
mentary order and requested reconsideration of the ad¬ 
ministrative ruling. (Appx. p. 9.) By letter of February 2, 
1948, appellant Fleming, advised of his adherence to the 
August 20, 1947, ruling. He stated that he had considered 
and rejected appellee’s suggestion that the California pro¬ 
ceeding be reopened for participation by the Federal Works 
Agency. (Appx. pp. 43-44.) 

The foregoing are all the facts relating to the grounds 
of the administrative rulings in this case. In this litiga¬ 
tion Government counsel have placed reliance on the fact 
that Charles L. Harney and his associates purchased the 
stock in appellee corporation, and that in October, 1942, 
appellee corporation, following charter amendments in 
conformity with California law, became known as the 
Chas. L. Harney Construction Co. and engaged in a gen- 
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eral contracting business in San Francisco. (Appx. p. 28). 

It may also be noted that an agreement has been executed 
between the persons who held stock in appellee corporation 
as of June 22,1942 (referred to as the Pinney-Lacoe group), 
and the Harney group, agreeing that both groups of stock¬ 
holders would share in the benefits derived from the exer¬ 
cise by appellee corporation of its rights as former owner. 
Notification of this agreement was sent to appellants on 
July 28, 1947, prior to the ruling of August 20, 1947. 
(Appx. pp. 44-45.) 

On February 9, 1948, appellee brought this action for 
declaratory judgment (Appx. p. 1) on two grounds: first, 
that the Surplus Property Act, as passed on October 3,1944, 
did extend to the former owners of hotels; and second, that 
whether appellee’s right was based solely on the 1944 law, 
or was based on the 1944 law as amended in 1946, appellee 
was authorized by California law to realize on this asset. 
In granting appellee’s motion for summary judgment the 
District Court agreed with both contentions, and issued the 
declaration which was prayed in the complaint (Appx. p. 11) 
declaring that appellee is- 

* * • in possession of and eligible to exercise the 
right of a former owner, as provided by Section 23 of 
the Surplus Property Act of 1944, both as originally 
enacted and as amended * * # . (Appx. pp. 47-48.) 

i 

Statute Involved 

i 

The pertinent provisions of Section 23 of the Surplus 
Property Act of 1944, as originally enacted, 58 Stat. 765, 
777-8, provide: 

i 

Sec. 23. (a) As used in this section— 

(1) The term 4 * real property” means property con¬ 
sisting of land, together with any fixtures and improve¬ 
ments thereon, located outside of the District of Colum¬ 
bia, but does not include war housing, industrial plants, 
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factories, or similar structures and facilities, or the 
sites thereof, or land which the Board determines is 
essential to the use of any of the foregoing; and 

(2) The term “ surplus real property” means real 
property which has been determined under section 11 to 
be surplus property. 

(d) (1) (A) In the case of any surplus real property 
which was acquired by any Government agency after 
December 31, 1939, the person from whom such prop¬ 
erty was acquired shall be given notice, in such manner 
(which may include publication) as the Board by regu¬ 
lation may prescribe, that the property is to be dis¬ 
posed of by the United States and shall be entitled to 
purchase such property, in substantially the identical 
tract as when acquired from such person, at private 
sale at any time during the period of ninety days fol¬ 
lowing such notice: Provided, That such period shall 
be extended in any case when it appears that such ex¬ 
tension is necessary or appropriate to facilitate the 
sale of any surplus real property under this subsection. 

(B) In the case of real property acquired by any 
Government agency after December 31, 1939, which 
either— 

(i) has not been determined under section 11 to 
be surplus property, or 

(ii) has been disposed of under section 12 or 13, or 

(iii) is classified as suitable for a purpose differ¬ 
ent from that for which it was used when acquired 
by the Government, and with respect to which the 
person from whom it was acquired has signified an 
intention not to exercise the privilege granted under 
subparagraph (A), 

the person from whom such property was acquired may 
be offered other surplus real property in the same 
area for purchase at private sale, if such other prop¬ 
erty is classified as suitable for the purpose for which 
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the property so acquired was used when so acquired, 
and is otherwise similar to the property so acquired. 

(2) In the case of surplus real property which was 

acquired by any Government agency after December 31, 
1939, and which is classified as suitable for agricultural 
use, if any tenant (who was a tenant at the time of ac¬ 
quisition) of the person from whom such property was 
acquired, signifies, within a period of ninety days fol¬ 
lowing public notice of sale, his intention to purchase 
such property, and no person has exercised his privi¬ 
lege under paragraph (1) (A), such tenant shall be 
entitled to purchase such property, in substantially the 
identical tract as when acquired by such Govermnent 
agency, at private sale at any time during such ninety- 
day period. • 

i 

(3) The price to be paid for surplus real property 
sold under this subsection shall be a price not greater 
than that for which it was acquired by the United 
States, such acquisition price being properly adjusted 
to reflect any increase or decrease in the value of such 
property resulting from action by the United States, 
or a price equal to the market price at the time of sale 
of such property, whichever price is the lower. 

(f) (1) Whenever any surplus real property classi¬ 
fied as suitable for agricultural, residential, or small 
business purposes is to be disposed of, except as pro¬ 
vided in subsection (d) of this section, veterans shall 
be granted a preference in the purchase of such prop¬ 
erty over nonveterans. 

Summary of Argument 

Appellant officials of the Federal Works Agency ruled 
that appellee corporation was ineligible as a matter of law 
to exercise the right of a former owner under section 23 of 
the Surplus Property Act to repurchase its hotel in view 
of its dissolution under California law in 1945. The ruling 
stated (1) the former owner of commercial properties such 
as hotels had no rights under section 23 of the Surplus 


! 
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Property Act of 1944—prior to the amendatory Act of 
August 7, 1946. (2) Since appellee dissolved prior to the 
1946 amendment, the California statute providing that 
notwithstanding dissolution corporation shall continue in 
existence and may realize on assets (California Civil Code 
section 399) is inapplicable. 

I 

The District Judge correctly held that section 23 of the 
original Surplus Property Act of 1944 extended a right 
to former owners of commercial properties such as hotels. 

A. The Government brief argues that under section 23 
(d) of the 1944 law the right of the former owner was limited 
to cases of agricultural lands. But section 23 (d)(1) clearly 
extends that right to the former owner of “any surplus 
real property 7 * acquired after 1939. By contrast, section 
23(d)(2) provides that the tenant of a former owner shall 
have a preference right only in the case of surplus real 
property acquired after 1939 “and which is classified as 
suitable for agricultural use. 77 

The legislative history shows that the former owners 
were given a statutory right, and an option to purchase at 
the price originally paid by the Government (plus increases 
for Government improvements) only over the insistent 
opposition of the Government officials. Congress deter¬ 
mined that the lands of former owners had in most instances 
been taken against their will, and now that the Govern¬ 
ment no longer needed the lands, it was appropriate to 
give the former owners a repurchase priority and the bene¬ 
fit of the increase in land values, which they would have had 
if the property had not been appropriated. 

Impetus for this provision came largely from dispos¬ 
sessed farmers, and at one stage it was limited to agricul¬ 
tural lands. However, the bill was amended on the Senate 
floor to apply not only to agricultural lands but also to a 
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case of mineral lands; Senator Johnson, in charge, agreed 
to the amendment as involving the same general principle. 
Thereafter the House conferees agreed to establish a 
statutory right for former owners but insisted that it be 
applicable to all real property, and that the general princi¬ 
ple be set forth in a general provision. 

i 

B. The March 1946 regulation was in error in interpret¬ 
ing section 23(a) of the 1944 Act which defined “real prop¬ 
erty” so as to exclude industrial plants and “similar 
structures”, to mean the exclusion of all commercial prop¬ 
erties,—hotels, office buildings, apartment houses etc. 


1. Section 23(f) of the 1944 law established a veterans 
preference for real property suitable for small business 
purposes. Such small business property patently includes 
commercial property. Thus section 23 on its face demon¬ 
strates the error of the administrative regulation excluding 
all commercial properties from section 23. 


2. The legislative history of the 1944 Act shows that 
section 23(a), in defining “real property” so as to exclude 
industrial plants and “similar structures” was to take care 
of the situation of an economic unit built up by the Govern¬ 
ment, usually from parcels taken from many land-owners. 
In the hearings, the executive officials emphasized the un¬ 
soundness and impracticability of returning such installa¬ 
tions to the former owners. The Congressmen accepted that 
technical limitation of the right of a former owner. But 
that purpose does not justify the blanket exclusion of all 
commercial properties, e. g., hotels, stores, apartment houses 
and office buildings. Indeed the legislative history shows 
that the exception clause in section 23(a) was derived from 
two sources—a 1944 administrative regulation (Surplus 
War Property Regulation No. 2) and an Interior Depart¬ 
ment bill—and both of these were expressly declared to have 
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application to commercial properties notwithstanding that 
exception clause. 

3. By Act of August 7, 1946, Congress amended section 
23(a) to provide expressly that “real property” includes 
“hotels, apartment houses, hospitals, office buildings, stores 
and other commercial structures.” This law was passed 
swiftly after the March 1946 regulation excluding commer¬ 
cial structures and was a clarifying amendment to declare 
the true meaning of the 1944 law. The House Committee 
considered the March 1946 regulation and stated that “this 
interpretation is wholly unjustifiable”, and that the clarify¬ 
ing bill will provide “in unmistakable terms” the rights 
of former owners of hotels and other commercial proper¬ 
ties. The Senate Report likewise recommended “clarify¬ 
ing” legislation. This “clarifying amendment,” enacted so 
as to leave no room for further possible misconstruction and 
to require immediate effectuation of the Congressional pur¬ 
pose, confirms the original intention of Congress and is 
declaratory of the true meaning of the earlier law. Thom¬ 
son v. United States , 321 U. S. 19; Minnesota v. Keeley, 
126 F. 2d 863. 

The Senate agreed that the agency was in error in ex¬ 
cluding all commercial properties as “similar structures” 
but redefined the section to exclude certain commercial 
properties which were “similar structures” under the 1944 
Act properly construed—where the parcels of the former 
owners had been built into large installations and single 
functional or economic units. However the clarifying legis¬ 
lation definitely marks the exclusion of all commercial prop¬ 
erties—particularly such properties as stores, office build¬ 
ings and hotels—as a misconstruction of the 1944 law. 

4. The administrative regulation goes far beyond the 
narrow exceptions intended by Congress for industrial 
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plants and 1 ‘ similar structures. 9 ’ It was not in furtherance 
of Congressional policy. Indeed it reflected the bitter hos¬ 
tility of the administrative officials to the former-owner 
provision and price option. This opposition was expressed 
in the hearings (1943-1944), and was again manifested in 
1946 when the Administrator urged that former owners of 
commercial properties be required to pay current value. 
Congress consistently rejected the view of the Administra¬ 
tive officials. 

Moreover, the March 1946 regulation did not represent 
a “uniform and consistent” administrative position. In at 
least three instances prior to March 1946 the administrative 
officials showed that section 23 was properly applicable to 
commercial properties: (1) Wilmington Commissary (Cali¬ 
fornia); (2) Chilkoot Barracks (Alaska); (3) Gold Hill 
Arsenic Project (Utah). 

II 

The District Judge correctly held that appellee is eligible 
to exercise its right of repurchase whether its right as 
former owner of a hotel is based upon Section 23 of the 1944 
Act alone or upon that act as amended in 1946. 

A. Appellee’s dissolution in 1945 has been made j the 
occasion of several erroneous administrative rulings. The 
War Assets Administration officials first stated that the 
dissolution terminated appellee’s existence. They were 
shown Section 399 of the California Civil Code, which pro¬ 
vides that a dissolved corporation “nevertheless shall con¬ 
tinue to exist” and that any “assets” omitted from the 
winding up “shall continue in the dissolved corporation” 
for the benefit of the persons entitled thereto upon dissolu¬ 
tion. Then they denied that a right of repurchase under 
Section 23 of the Surplus Property Act was an “asset” 
within Section 399, and requested evidence on that point. 
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Appellee filed a petition under California Civil Code, Section 
403, and the Superior Court entered an order on June 3, 
1947, that a former owner right is such an “asset”, assum¬ 
ing the repurchase price is below current value, and di¬ 
rected appellee to realize on that asset. 

On August 20, 1947, the Federal Works Agency ruled 
that Section 399 was inapplicable because of appellee’s 
dissolution in 1945, prior to the 1946 amendment extending 
the former owner right to commercial properties. On 
September 5, 1947, the California Superior Court entered 
a supplemental order that appellee’s repurchase right con¬ 
stitutes an asset within Calif. Civil Code, Section 399, 
whether the right is based solely upon the Surplus Property 
Act of 1944, or upon that act as amended in 1946. The court 
again directed appellee to realize upon that asset. These 
orders of the Superior Court must be given effect as a deter¬ 
mination of the meaning and effect of Section 399. Blair 
v. Commissioner , 300 U. S. 5. 

These orders of the State court are also in accord with all 
the precedents under State “continued existence” statutes. 
Those statutes have been interpreted to permit dissolved 
corporations to exercise a statutory right of redemption, to 
exercise an option to purchase land, to extend a lease and 
sub-lease at a higher rental. In these cases the dissolved 
corporation is regarded as exercising its rights of acquisi¬ 
tion in the course of realizing upon its assets to best 
advantage in the winding up, and not in an effort to con¬ 
tinue in business. The statutes are liberally applied, and 
permit realization even on assets which have not matured 
prior to the dissolution. 

B. The Government’s new contention that under the 
“Federal” rule a dissolved corporation is “dead” and 
hence cannot exercise any rights under the Surplus Prop¬ 
erty Act is an appeal to an archaic common law concept 
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which ignores the widespread enactment of the State “con¬ 
tinued existence** statutes. 

A dissolved corporation is eligible to exercise its right 
under Section 23(d) if it has legal existence and capacity 
to do so under a continued existence statute. That is the 
rule employed in determining eligibility of dissolved cor¬ 
porations to invoke other Federal statutes. Chicago Title 
& T. Co. v. 4136 Wilcox Bldg. Cory., 302 U. S. 120; Lesnow 
Bros. v. United States. ^ F. Supp^(Ct. Cl.) This rule 
was apparently accepted by the W.A.A. and F.W.A. in this 
case. And it is the rule which governs the Maritime Com¬ 
mission practice under a similar law for the return of sur¬ 
plus vessels to the former owners. j 

Any other rule would discriminate in favor of large 
corporations like the Chesapeake and Ohio Railway, which 
recently repurchased the Greenbrier Hotel, and against 
small single-asset corporations which were likely to dissolve 
upon condemnation of this asset. Congress did not require 
former owners to be going corporations. Indeed, a former 
owner is the only priority claimant who is expressly ex¬ 
empted by the regulations from any requirement as to con¬ 
tinuance in business and who is authorized to resell without 
any restrictions. And Congress gave the former owner 
an option to repurchase even though the property is no 
longer suitable for its original use. 

IH 

Appellee corporation is the “person** from whom the 
hotel was acquired by the Government in 1942. Under fun¬ 
damental precepts of corporation law, appellee remained 
unchanged in its identity by the fact that the stockholders 
as of that time, the Pinney-Lacoe group, sold their shares, 
and that a new group of stockholders (the Harney group) 
took control of appellee corporation. 
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The Pinney-Lacoe group and Harney group entered into 
an agreement whereby they will share in the benefits of 
any recovery by appellee, and so advised Federal Works 
Agency prior to the August 1947 ruling. 

The F. W. A. in no way contended that appellee corpora¬ 
tion had changed its identiy. The complaint alleged that 
defendants admit that appellee is the person from whom the 
hotel was acquired, and that allegation was not controverted. 

The Government brief introduces a new argument re¬ 
jecting the corporate entity of appellee corporation because 
of the advent of the new shareholders, yet without recogniz¬ 
ing any equity in the former shareholders. The judgment 
below both applies fundamental legal principles, and pro¬ 
vides some benefit to the former shareholders. 

Settled principles of corporation law likewise show that 
no change in appellee’s corporate identity was affected by 
its change in business after the change in stockholders. 

IV 

Correcting appellant’s mistaken view of the law does not 
constitute an interference with their administrative discre¬ 
tion. Their errors are due to their resistance to Congres¬ 
sional policy in the former owner statutes. Indeed the 
principal contentions in the Government brief do not sup¬ 
port the rulings of the administrative officials as a proper 
exercise of discretion but rather advance different and in¬ 
consistent interpretations of the law. 

When administrative officials deny eligibility as a matter 
of law, upon grounds which misapprehend the legal status 
of the parties, the courts properly provide a declaratory 
judgment of those legal rights, without interfering with 
administrative discretion in other respects. Perkins v. Elg, 
307 U. S. 325, 349. This case involves a declaratory judg¬ 
ment, which is available on a more liberal basis than 
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mandamus, but the court would even have been warranted 
in issuing a mandamus. Work v. McAlester Edwards Co., 
262 U. S. 200. 

ARGUMENT 

I. As Originally Enacted in 1944, Section 23 of the Sur¬ 
plus Property Act Extended to Former Owners of Commer¬ 
cial Properties Such as Hotels. 

The Federal Works Agency ruled that appellee was 
ineligible as a matter of law to exercise the right pf a 
former owner under Section 23 (d) of the Surplus Property 
Act. The basis of this ruling was its interpretation that 
Section 23 of the Surplus Property Act of 1944, which was 
in effect when appellee filed a certificate of dissolution in 
California in 1945, gave no statutory right to the former 
owner of a hotel—and that no such right was provided! un¬ 
til Section 23 was amended on August 7,1946. | 

The Federal Works Agency ruling was based on an in¬ 
terpretation of Section 23 (a), which defines “real prop¬ 
erty”, and on a March 1946 regulation that Section 23 (a) 
excluded all commercial structures. The principal conten¬ 
tion in the Government’s brief (pp. 17-28) is that the 
correct result was reached by the officials so far as ap¬ 
pellee is concerned because Section 23 (d), which provided 
the right of a former owner, applied only to agricultural 
lands. That contention will be refuted in part A, and the 
F.W.A. interpretation of Section 23 (a) in point B (below, 
pp. 24-39). 


A. UNDER THE 1944 ACT, THE FORMER OWNER’S RIGHT 
APPLIED TO ALL "REAL PROPERTY” AS DEFINED, AND NOT 
MERELY TO AGRICULTURAL LANDS. 

1. The plain wording of the statute 


The Surplus Property Act of 1944, 58 Stat. 765,1 50 
U. S. C. (Appx.), sec. 1611, contains various provisions 


I 
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applicable generally to disposition of property surplus to 
the Government’s needs—including, e.g., utilization by other 
Federal agencies as a first priority (Section 11); disposition 
to State and local governments as a second priority (Sec¬ 
tion 12); assistance to small business (Section 18) etc. 
Three specific types of property were the subject of special 
disposal provisions: Section 19 (“Disposal of plants”), 
SectioifV*Disposal of surplus agricultural commodities”); 
Section 23 (“Disposal of surplus real property”). 

Within Section 23, governing disposal of surplus real 
property, the definition of “real property” is provided by 
Section 23 (a), as follows: 

Sec. 23 (a). As used in this section— 

(1) The term “real property” means property con¬ 
sisting of land, together with any fixtures and improve¬ 
ments thereon, located outside of the District of Co¬ 
lumbia, but does not include war housing, industrial 

plants, factories, or similar structures and facilities. 

• • • 

* 

Section 23 (b) provides that surplus real property which 
is not disposed of to other agencies of the Federal Govern¬ 
ment or to State or local governments “shall be disposed of 
in accordance with this section.” Section 23 (d) provides a 
special right for the former owner, and in the case of farm 
lands for the tenant of a former owner, to repurchase the 
property at the price originally paid by the Government, 
plus any increase in value due to Government improvements. 
A next preference is provided in Section 23 (f) for veterans 
in the case of real property suitable for agricultural, residen¬ 
tial or small business purposes. Section 23 (e) directs that 
remaining real property be divided into family-size units, 
as to farm land, and into appropriate economic units, as to 
all other real property. 
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The pertinent provisions of the former-owner section are 
as follows: 


Section 23 (d)(1)(A). In the case of any surplus 
real property which was acquired by any Government 
agency after December 31,1939, the person from whom 
such property was acquired . . . shall be entitled to 
purchase such property. * * • 

(2) In the case of surplus real property which was 
acquired by any Government agency after December 
31, 1939, and which is classified as suitable for agricul¬ 
tural use, if any tenant (who was a tenant at the time 
of acquisition) of the person from whom such property 
was acquired, signifies ... his intention to purchase 
such property, and no person has exercised his privi¬ 
lege under paragraph (1) (A), such tenant shall be 
entitled to purchase such property. . . . (Italics 
added.) 


It is plain on the very face of the statute that Section 23 
(d) (1) which applies to the former owner extends to any 
real property. The express provision of Section 23 (d) (2) 
that the tenant of a former owner shall have rights only 
where the real property “is classified as suitable for agri¬ 
cultural use” makes it clear beyond doubt that the scope of 
Section 23 (d) (1) is not limited to agricultural lands.! The 
contrast is eloquent. 

Section 23(d) (1) extends to any real property, and that 
means any property defined as “real property” by section 
23 (a). It is plain that Section 23 (a) covered more than 
agricultural lands. It suffices to point out that Section 
23 (c) provides that the administrative officials “shall clas¬ 
sify such (surplus real) property as agricultural, grazing, 

i 

forest, mineral, or otherwise”; and that Section 23 (f) pro¬ 
vides a veterans preference as to “real property classified 
as suitable for agricultural, residential or small business 
purposes.” 


2a 


! 
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2. The legislative history of Section 23 (d) 

The legislative history of the former-owner provision 
shows the following: First, Congress insisted that former 
owners, whose lands were often taken from them over 
their protest because of defense and war needs, should 
have a first priority in repurchasing those lands ahead of all 
non-government purchasers, now that the Government no 
longer needed their lands. Second, Congress gave the 
former owners the option to repurchase at the price origi¬ 
nally received from the Government, if lower than cur¬ 
rent value, in order that any increase in the value of the 
land should inure to the advantage of the dispossessed 
owners rather than the Government which forced them out 
for a temporary need. (Of course, the price was made sub¬ 
ject to an increase as reimbursement for improvements made 
by the Government.) Third, although the impetus for these 
provisions came from farmers, by far the most numerous 
of all dispossessed landowners, Congress regarded the prin¬ 
ciple involved as a general one and extended it not only to 
agricultural lands but to all real property. Fourth, Con¬ 
gress acted over the bitter opposition of the executive offi¬ 
cials concerned who objected to the loss of flexibility in dis¬ 
position and decried the loss of revenue involved. 

The relevant legislative history is contained not only in 
the 1944 Congressional debate, but also in the earlier hear¬ 
ings held before the two House Committees chaired by Con¬ 
gressman Manasco—a “1943 Hearings” begun in Novem¬ 
ber 1943 ;* and ‘ ‘ 1944 Hearings ’ ’ held in August 1944 2 . The 
War Department having the most surplus property in 

1 “Disposition of Surplus Real Property”, Hearings before the Sub¬ 
committee of the House Committee on Public Buildings and Grounds, 
78th Cong., 2d Sess., on H.R. 3140, 2377, 2958, 2971, 2112 and 2487. 

* “Surplus Property Act of 1944,” Hearings before the House Committee 
on Expenditures in die Executive Departments, 78th Cong., 2d Sess., on 
H. R. 5125 (Aug. 7, 8, 9, 1944). 
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prospect, Secretary Stimson considered and condemned 
the several bills proposing a repurchase right for former 
owners (1943 Hearings p. 8): 

The adoption of such a policy, however, in general 
involves such burdensome problems, expense and prob¬ 
able loss to the Government, and would be so un¬ 
workable and impracticable in application that the 
disadvantages to the Government would greatly ex¬ 
ceed the benefits to former land owners • * • If an op¬ 
tion is exercised, any increase would benefit the former 
owner and not the Government. If the value de¬ 
preciates ; options would rarely be exercised. Accord¬ 
ingly, the Government would bear any loss involved. 

The position of the War Department, reiterated in sub¬ 
sequent testimony before the Committee (1943 Hearings, 
p. 48) was underscored in the 1943 Hearings by the other 
agencies having an interest in the legislation—the Interior 
Department (p. 11), National Housing Agency (pi 17), 
Justice Department (p. 19-20) and Navy Department (p. 
35). | 

In the 1944 Hearings, Mr. Will Clayton, Surplus War 
Property Administrator, subscribed to an administrative 
policy in behalf of a former owner priority but he em¬ 
phatically took the view that no mandatory right should 
be given to the former owner, and that no land should be 
sold below market value. (1944 Hearings, p. 46, et seq.). 

Many Congressmen, particularly Mr. Gossett and Mr. 
Wolverton, insisted that as a matter of fairness former 
owners should have both a statutory priority and a right 
to repurchase at the original price, that large numbers 
had been compelled to surrender their land, many of them 
notwithstanding their own conviction that it would ap¬ 
preciate in value, etc. (1944 Hearings pp. 54-55). 

The former-owner advocates were not successful in the 
House, which passed H. R. 5125 without a former owner 
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right. But in the Senate S. 2065 contained a former-owner 
right as reported by the Senate Committee. Senator John¬ 
son, in charge of the bill, said on the Senate floor (90 Cong. 
Rec. 7243): 

Mr. Johnson of Colorado. I think it will be agreed 
—at least it ought to be agreed—that the former 
owner should have a priority. In many cases the land 
was taken away from the former owners. It was con¬ 
fiscated by law, condemned, and taken away from them 
for the use of the Government. Now the Government 
has no further use for it, and the former owner should 
have priority in the acquisition of the land. 

Mr. McFarland. I agree to that. 

This former-owner price option was at first limited to 
agricultural lands by section 22(f)(1) of S. 2065. The 
Government brief errs, however, in stating (p. 21) that 
as passed by the Senate the former owner provisions 
* *were substantially the same as those in section 22 of the 
Senate bill as reported.” The bill as passed by the Senate 
differed in an important respect from the bill as reported 
to the Senate; it did not limit the former owner provision 
to agricultural lands. 

Section 22(f)(1) was amended on the Senate floor to 
contain a specific proviso authorizing the Secretary of In¬ 
terior to sell the “Moore Field” tract of land to the former 
owners from whom the land had been acquired in condemna¬ 
tion proceedings by the Navy, for the original purchase 
price plus any sums expended by the Navy Department 
upon the land. The amendment was sponsored by Senator 
Thomas, who explained that the Navy had paid $46,431.60 
for the land and had expended $150,000 to put it in shape 
as a Navy air field; that then oil was discovered nearby and 
the Government was offered $250,000 in cash plus royalties 
estimated at $500,000. The land was no longer usable as 
agricultural land, due to the gravel runways. Senator 
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Thomas argued that as an ethical matter the Government 
should permit the former owner to repurchase at the orig¬ 
inal price, as adjusted, (90 Cong. Rec. 7267). He insisted 
that if the Navy had not taken the land the former owner 
“would have all the benefits which now exist” and stated his 
opinion 

# # • that a policy or precedent should be established 
by returning the properties to the original owners on 
a fair basis. The former owners are willing to pay 
back all the money which they received, plus what¬ 
ever the Navy has expended on the land. It seems 
to me that that is a fair proposal. (90 Cong. Rec. 7268). 

It was plain that the case required an amendment to the 
bill since the land would be classified as mineral and not 
agricultural. Senator Ellender noted that in the case of 
land no longer usable for agriculture the bill offered the 
former owner similar agricultural land in the same area 
(90 Cong. Rec. 7267). However, Senator Johnson accepted 
the amendment offered by Senator Thomas, stating (90 
Cong. Rec. 7268): 

“ * # * the bill provides in a general way for the very 
thing which the Senator from Oklahoma is asking— 
that is, that land is to be returned to the original pwner 
when it is no longer needed by the Government.” 

The Conference reconciled the House and Senate differ¬ 
ences. The House Conferees agreed to the establishment 
of a statutory right in the former owner as an “exception 
. . . to the fair value objective” (90 Cong. Rec. 7847). 
But the House Conferees further insisted that if the right 
were provided by statute it should be extended to alii real 
property. The Senate bill had limited this right to agri¬ 
cultural lands, extending it to one instance of mineral 
land on the ground that the same general principle; was 
involved. The Conference Committee soundly incbrpo- 


i 
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rated that general principle into a general provision. Sena¬ 
tor Johnson advised of the action of the conferees on Sena¬ 
tor Thomas’ amendment (90 Cong. Rec. 7935): 

“The next amendment was the amendment offered 
by the Senator from Oklahoma. He offered an amend¬ 
ment with respect to a most unfortunate oil-land situa¬ 
tion in his State, which he explained to the Senate. 
While the Senate conferees were unable to persuade 
the House conferees to agree to the language submitted 
by the Senator from Oklahoma, we were permitted 
to cover the condition described in general language . 
In subsection (d) (1)(A) on page 13 and subsection 
(d)(3) on page 14,1 think we have covered, in general 
language, the matter in which the Senator from Okla¬ 
homa was interested. (Italics added.) 

This statement was by the Senator in charge, and is the 
only one addressed to the specific question of the extension 
of the language. The rest of the debate is either of a gen¬ 
eral character, not focused on this question, or else sup¬ 
ports appellee’s construction of the statute. 2 * Thus, Senator 
Thomas accepted this generalization of his amendment (90 
Cong. Rec. 7935). His only concern was whether the Sur¬ 
plus Property Board was authorized to deal directly with 
the original owners and to sell at the lower current value 
or the price originally paid. He was reassured (79 Cong. 
Rec. 7936): 

Mr. Johnson of Colorado. That is correct, except 
for the fact that it is not authorized to do so but is 
told or directed to do so. In other words, there will 
be no discretion in the matter. 


2 * Senator Barkley, although primarily concerned because of the con¬ 
demnations of farming land in his state, expressly asked, twice, (90 Cong. 
Rec. 7936)— 

• • • whether that provision applies to all lands which have been 
taken by the Government in the establishment of training camps all 
over the country. (Italics added.) 
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In summary, the House insisted that this was Hot a 
matter for individual provisos but for general legislation. 
The original impetus for these former owner provisions 
came from the farmers—by far the most numerous and 
vocal group of dispossessed landowners. But the principle 
involved was a general one and was extended generally to 
all lands. In 1946, when Congress passed a clarifying 
amendment that the former owner rights extended to com¬ 
mercial properties, the War Assets Administrator pro¬ 
posed that as to commercial properties the former owner 
priority should not include the price option. That view 
was rejected by the report filed by Chairman Manasco, 
which reiterated that “former owners of commercial prop¬ 
erty should be in exactly the same position as former owners 
of other classes of property’’ (H.R. Rep. No. 2337,; 79th 
Cong. 2d Sess., p. 3). 

The Government’s brief is in error on the facts^ but 
what difference would it have made if the House and Senate 
bills had both been limited to farm land? The conferees 
met for three weeks, and spent several days on the real 
estate provisions (90 Cong. Rec. 7850, 7853). Certainly 
the bill was not extended through inadvertence. The courts 
will not “supervise” the Conference Committee or any 
other legislative committee. Indeed in this very statute 
both the House and Senate bills provided that proceeds 
from sale of surplus property should be applied to a 
reduction of the public debt. The Treasury Department 

He was reassured that it did. Senator Aiken on the other hand 
merely sought reassurance that a former owner could not repurchase, for 
the original price of $10,000, land which had been improved by a $100,000 
airport (90 Cong. Rec. 7936). 

On the House side, Mr. Taber stated a general objection to former- 
owner rights, whether on farm or oil lands (90 Cong. Rec. 7855). Mr. 
Whittington urged acceptance of the Conference provisions and accurately 
stated that former owners had rights extending to all lands, while tenants 
had rights only as to farm lands they had worked (79 Cong. Rec. 7858). 
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advised the Conference Committee of the grave conse¬ 
quences of snch a provision, whereupon the provision was 
removed. (90 Cong. Rec. 7855). Was this action of the 
Conference Committee, or the Treasury Department, il¬ 
legal, or in any way ineffective? Obviously not. The law 
must be applied as written. 

B. SECTION 23(a) DID NOT DEFINE “REAL PROPERTY” SO 
AS TO EXCLUDE ALL COMMERCIAL STRUCTURES. 

The F.W.A. ruling was based upon a March 1946 regula¬ 
tion interpreting Section 23 to be entirely inapplicable 
to commercial property. As stated above, sec. 23(a) pro¬ 
vided: 

(1) The term “real property” means property con¬ 
sisting of land, together with any fixtures and im¬ 
provements thereon, located outside of the District 
of Columbia, but does not include war housing, in¬ 
dustrial plants, factories, or similar structures and 
facilities. • • • 

The War Assets Corporation issued a regulation on 
March 6,1946 providing, in sec. 8305.2 (11) (11 F.R. 2644): 

“Similar structures and facilities” as used above 
shall include structures and facilities classified by the 
Administrator as (1) commercial. • • • 

Stores, apartment houses, hotels, office buildings—all these 
“commercial” properties were asserted by the adminis¬ 
trative officials to be excluded from section 23(a) and hence 
from section 23. 

That section 23(a) did not authorize a sweeping ad¬ 
ministrative exclusion of commercial properties is apparent 
from the face of the statute (see point 1 below) and from 
the 1943-1944 legislative history (point 2). The 1946 
clarifying amendments declared the true meaning of the 
1944 law (point 3). The administrative interpretation, 
which was not even uniform or consistent, is entitled to 
no respect (point 4). 
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1. The other provisions and plain meaning of section 23 

It is plain on the face of the statute that commercial 
properties were not excluded by section 23(a). That is 
conclusively shown by section 23 (f), the veterans prefer¬ 
ence provisions. For if commercial property was entirely 
excluded by section 23 (a) it could not be subject to section 

23 (f). Yet section 23 (f) specifically provides: 

_ i 

(f)(1) Whenever any surplus real property classi¬ 
fied as suitable for agricultural, residential or small 
business purposes is to be disposed of, except as pro¬ 
vided in subsection (d) of this section, veterans shall be 
granted a preference in the purchase of such property 
over nonveterans. (Emphasis added.) 

The price was to be based in part as to income producing 
property, upon “estimated earning capacity.” 

The plain meaning of section 23 (f) makes it clear that 
the property subject to section 23(f)—which includes prop¬ 
erty suitable for small business purposes—includes com¬ 
mercial properties. But property cannot be subject to 
section 23 (f) if it is excluded by and from section 23 (a). 
Consequently, the administrative regulation that section 
23 is totally inapplicable to commercial properties cannot 
be justified. 

No argument to explain away this plain wording of sec¬ 
tion 23 has ever been advanced—either by officials of the War 
Assets Administration and the Federal Works Agency,! or 
in the Government’s brief. This silence is eloquent, since 

i 

conformance to the plain wording of a statute is the most 
basic and cardinal rule of statutory interpretation. 

2. The 1943-1944 legislative history of section 23 (a) 


The several administrative objections to a statutory right 

«• 

and price option for a former owner (see p. 20 above) were 
overruled by Congress. On one point Congress did agree 
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with the executive departments—that no former owner 
priority is practicable in the case of large installations 
which have been built up by the Government—particularly 
since such large installations, which must obviously be sold 
as a single economic unit, were often derived from lands 
taken from many different owners. 

In the 1943 Hearings, Secretary Stimson set forth the 
pertinent objection of the War Department as follows (p. 
3, see also pp. 15, 24): 

“The orderly and economic disposal by the Govern¬ 
ment of such facilities as ordnance plants, airfields, 
and industrial sites, where one installation frequently 
covers a number of originally independent tracts ac¬ 
quired from different owners would be impossible if 
a former owner insisted upon exercising his option to 
repurchase. ’ ’ 

A similar view was presented by the Justice Department 
(p. 120); by the Navy Department (p. 34); and by National 
Housing Agency, with respect to war housing (p. 26). 

Chairman Manasco, although the sponsor of a former- 
owner bill (H.R. 3140), agreed with this objection and 
stated (1943 Hearings, p. 37): 

I would not advocate letting the original seller have 
an option to purchase without regard to an aircraft 
factory or a hangar that you might construct there. 

And in the 1944 Hearings, when Congressman Wolverton 
obtained assurance from Mr. Will Clayton that in adminis¬ 
trative practice former owners would generally be given 
first priority, Chairman Manasco inquired whether that 
would apply to the Willow Run plant (p. 48). Mr. Wolver¬ 
ton stated (p. 49): “I did not have in mind that they should 

apply to improvements such as Willow Run, Mr. Chair- 
>» 


man. 
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The only other reference to the exclusion clause in the 
legislative history appears in the Senate debate on the 
conference bill. Senator Aiken asked Senator Johnson, in 
charge of the bill, whether a former owner whose land had 
been taken and built into an airport could repurchase at 
the original price. See 90 Cong. Rec. 7936. 

Mr. Aiken. Therefore, if the land is worth $10,000, 
and if the improvements are worth $100,000, the pur¬ 
chaser can insist upon buying it for $10,000. 

Mr. Johnson of Colorado. No. “Land,” as here 
referred to, does not apply to plants, plant facilities, 
and things of that kind. They are in a separate cate¬ 
gory. 

Mr. Aiken. That is what I wanted to make sure of. 

The purpose of this exception for industrial plants and 
similar structures was manifestly inapplicable in the case 
of commercial structures—such as hotels, office buildings, 
stores and apartment houses—which were generally ac¬ 
quired, with the structures already erected, from a single 
owner of entity. The administrative extension of the 
exception to exclude all commercial properties was plainly 
unjustified. 

Moreover the two sources from which the exception 
language adopted in Section 23 (a) was derived, further 
show that the exception did not operate to exclude all com¬ 
mercial properties. The first source was Surplus War Prop¬ 
erty Administration Regulation No. 2, issued by Mr. Clayton 
on July 26, 1944, and shown to the Committee as setting 
forth the priority administratively accorded to a former 
owner (see Hearings p. 50). 2b 

i 

2b Pertinent parts of this Regulation are as follows: 

Scope of Regulation 

This regulation establishes policies to be carried out by the Recpn- 
struction Finance Corporation in the disposal of surplus real estate, 
other than industrial real estate. . . . 

I 

I 

| 
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This July 1944 Regulation, like the October 1944 Act, 
provided special rules for surplus real estate, including a 
former owner priority (but at current value), (see III, D). 
That regulation was inapplicable to “surplus industrial 
plants, housing property, or community facilities,’’—terms 
very similar to the exception as written in Section 23 (a) 
of the Act. But this regulation expressly applied to com¬ 
mercial property and to commercial sales of urban land 
(see III, C) and the exception clause did not prevent such 
commercial application. 

The other source was the Interior Department bill— 
drafted by Interior Department lawyers—which provided 
that the Interior Department should maintain an inventory 
of all Federal “property” (i.e. real estate) and that such 
property, when surplus to any agency, should be “declared” 
and transferred to the Secretary of Interior for manage¬ 
ment and/or disposition. This bill, which was first spon¬ 
sored by Congressman Randolph (1944 Hearings, p. 112), 
gave the former owner a right to match the best outside 
offer on “property” to be sold or leased in the identical 
tract and in substantially unchanged condition as when ac¬ 
quired from such owner. 

The bill provided in its definitions: 

“Sec. 2 # • * (a). “Property” includes land, to¬ 
gether with any fixtures and improvements thereon, 
located outside of the District of Columbia, acquired 

The policies here stated are thus not made applicable to disposals 
of surplus industrial plants, housing property or community facilities. 
Such disposals present special problems with which the appropriate 
disposal agencies are familiar, and in some instances are governed by 
special statutory provisions. 

III. Commercial Sales 

C. Surveys, plats and lay-outs. . . . While agricultural and 
other rural land should ordinarily be replotted into family sized units, 
it is not contemplated that urban land will be replotted. . . . 
(Italics added.) 
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by the United States • • * except such portions thereof 
as may constitute the site or part of the site of an in- 
dustrial plant, factory, or similar structure. 9 ’ (Italics 
added.) 

Thus, Section 2 (a) of the Randolph bill is virtually the 
same as Section 23 (a) as enacted. And the Randolph bill 
contained an illuminating provision, in addition to a ‘ * small 
business ’ 1 preference for veterans, showing that the defi¬ 
nition section did not exclude commercial properties, namely, 
Section 13. 

Sec. 13. With respect to declared property, suck as 
office buildings, determined by the Secretary to be suit¬ 
able for occupancy by agencies, the Commissioner of 
Public Buildings shall (make space assignments, be 
responsible for maintenance etc.) • • • (Italics 

added.) j 

In other words, an office building, which is commercial 
property, was not “similar” to an industrial plant or fac¬ 
tory, within the exception clause of Section 2 (a). 

The Interior Department proposal was accepted, in con¬ 
densed form, as Section 22 of S. 2065—with provisions for 
the Interior Department’s inventory; disposition by Secre¬ 
tary of Interior (except for farm lands); former owner 
rights etc. Section 22 (b) of S. 2065 was virtually the 
same as Sec. 2 (a) of the Randolph bill, and was plainly in¬ 
tended to give the Interior Department the same general 
coverage in disposing of the Federal Government’s surplus 
property, including its office buildings and other commercial 
properties. They were not excluded as being 11 similar struc¬ 
tures” within Section 22 (b). And that definition remained 
as Section 23 (a) when the Conference gave authority over 
surplus real property to a Surplus Property Board instead 
of the Secretary of Interior. 
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Thus both (a) the purpose of the exception in Section 
23 (a) for industrial plants and “similar structures”, and 
(b) the sources which provided the language for that ex¬ 
ception, show that the exception clause did not operate to 
exclude all commercial structures. 

3. The clarifying amendment of 1946 

Subsequent developments in Congress completely demon¬ 
strate the error of the administrative interpretation that 
the 1944 law excluded all commercial properties. In June 
1946, shortly after the March 14,1946 regulation, three bills 
were introduced to clarify the right of former owners— 
H. R. 6702; S. 2329; S. 2380. Hearings were held on H. R. 
6702; the House Committee reported favorably on the 
bill with some amendments on June 25, 1946; and within a 
fortnight, after a Senate Report and Conference, Congress 
passed the Act of August 7, 1946, 60 Stat. 886, U. S. C., 
Title 50 (Appx.) Section 1632 (a). That law amended 
Section 23 (a) so that the term “real property” specifically 
includes— 

“ . . . hotels, apartment houses, hospitals, office 
buildings, stores and other commercial structures, ex¬ 
cept (A) commercial structures constructed by, at the 
direction of, or on behalf of any Government agency, 
(B) commercial structures which the Administrator 
determines have been made an integral part of a func¬ 
tional or economic unit which should be disposed of as 
a whole.” 

The very fact that this amendment was promptly enacted 
tends to show that the administrative interpretation was 
inconsistent with the intent of Congress in the 1944 Act. 
Subsequent legislation is entitled to great weight as declar¬ 
ing the true construction of prior legislation where “it fol¬ 
lows immediately and after controversies,” though it will be 
taken to work a change in the statute when passed after 
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considerable time and intervening sessions. See Suther¬ 
land, Statutory Construction (3d ed. 1943) Sec. 5110, citing 
People v. Davenport, 91 N. Y. 574, 591-592. 

This doctrine was early applied by the Supreme Court in 
Bailey v. Clark, 21 Wall. (88 U. S.) 284, which construed an 
1868 tax upon the “capital employed by any person in the 
business of banking.” An 1872 amendment provided that 
the term “capital employed . . . shall not include money 
borrowed or received from day to day in the usual course of 
business” from an outsider. As in the present case the 
subsequent law (1) provided a more detailed definition, and 
(2) rejected the executive interpretation. The Supreme 
Court said (p. 288): 

“After controversies had arisen as to the interpreta¬ 
tion to be given to the statute, upon the question at issue 
in this case, between bankers and the government, Con¬ 
gress passed the act of 1872, defining the meaning of the 
terms “capital employed” in the 110th section. .1 . . 
This enactment was obviously intended to remove any 
doubt previously existing as to the meaning of the 
statute and declare its construction and meaning. Had 
it been intended to apply only to cases subsequently 
arising it would undoubtedly have so provided in 
terms.” 

In accord is Jordan v. Roche, 228 U. S. 436. 

The legislative history of the Act of August 7,1946, shows 
that it was not passed as an extension or enlargement of the 
rights of former owners. The House Committee report 
filed by Chairman Manasco referred to the administrative 
regulation denying repurchase rights to all former owners 
of commercial properties, and stated (H. R. Rep. No. 2337, 
79th Cong., 2d Sess., p. 2): 

In the opinion of the committee this interpretation is 
wholly unjustified, but the fact that it has been made 
and has not been changed requires that section (a) (i) 
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of the Act be rewritten so that it cannot be misunder¬ 
stood. 

There are a number of hotels and other commercial 
properties which were acquired by the United States 
for war purposes, and which have been declared sur¬ 
plus, but which the former owners have not been given 
an opportunity to reacquire. The bill will give them 
that opportunity in unmistakable terms. (Italics 
added.) 

The Senate Report did not score the regulation in such 
strong language as the House, but it likewise indicates 
that the regulation was inconsistent with the intention of 
Congress. The legislation is consistently referred to in 
the Senate Report, as in the House Report and the Con¬ 
ference Report, as “clarifying” legislation, and the Sen¬ 
ate Report states: 

The need for clarification arises out of the (War 
Assets Administration) interpretation under which the 
preference is not being extended to former owners of 
commercial real estate. (S. Rep. No. 1722, 79th Cong., 
2d Sess., P. 1.) 

In Thomson v. United States, 321 U. S. 19, the Supreme 
Court pointed out that a clarifying amendment redefining 
a term in a statute evidences no change in legislative intent. 
The Court stated (pp. 23, 24): 

Originally the term “common carrier by motor 
vehicle” was defined to include any person who under¬ 
takes, “whether directly or by a lease or any other 
arrangement,” to transport passengers or property 
for the general public by motor vehicle. For purposes 
of clarity, however, this language was stricken and 
the term was redefined by Congress in 1940 to include 
any person “which holds itself out to the general pub¬ 
lic to engage in the transportation by motor vehicle” 
of passengers or property. * • * No change in the 
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legislative intent with respect to the definition of com¬ 
mon carriers by motor vehicle of the type involved in 
this case was evidenced by this amendment. (Italics 
added.) 

The present case is aptly described by the language of the 
court in Mirmesota v. Keeley, 126 F. 2d 863 (C. C. A. 8th). 
There a Federal statute granting to States the power to 
levy “taxes upon sales of gasoline’’ at Army post ex¬ 
changes was subsequently amended to make clear that Con¬ 
gress consented to “use” taxes measured by sales as well as 
to “sales” taxes proper. The court held that the amend¬ 
ment made no substantive change, stating (p. 866): 

The Senate report, in setting out the purpose of 
the Buck Act, declared as to section 7: “ • * • it con¬ 
tains certain clarifying amendments to section 10 of 
the Federal Highway Act of June 16, 1936, # * # . 
The amendments recommended by your committee will 
correct this obvious inequity and will permit the levy¬ 
ing of any such tax which is levied ‘upon, with respect 
to, or measured by, sales, purchases, storage, or use of 
gasoline or other motor vehicle fuels.’ ” 

All of this seems to us only to confirm that the orig¬ 
inal intention of Congress, in enacting section 10 of the 
Hayden-Cartwright Act, was as we have indicated it 
above to have been, and that the purpose of section 7 
of the Buck Act was simply to make such “ clarifying 
amendments ” as could leave no room for further pos¬ 
sible misconstruction amd as would require an im¬ 
mediate and full effectuation of congressional pur¬ 
pose . (Italics added.) 

Similarly, Congress modified the Surplus Property Act 
but only in form, not in substance, only in the wording of the 
definition, and not its true meaning. Congress acted swiftly 
and took the only practical course to make sure that the 
Congressional intent would not continue to be frustrated. 

The Government brief (p. 26) says that the Senate did 

3o 
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not agree with the House that the 1944 Act had been misin¬ 
terpreted, and bases that upon the Senate modification of 
the House bill. The Senate added amendments excluding 
commercial structures which (a) had been erected by the 
Government, or (b) had become an integral part of a func¬ 
tional or economic unit which should be disposed of as a 
whole. 

In specifying the exclusion of these two types of struc¬ 
tures the Senate was simply effectuating the intention of 
the original section 23(a). That is shown clearly by the 
legislative history as to the origin and purpose of the ex¬ 
clusion clause—the statements in behalf of the War, Jus¬ 
tice and Navy Departments; the statements of Congressman 
Manasco and Senator Johnson; the provisions of SWP 
Reg. No. 2 and the Randolph bill (See pp. 29-30 above). If 
the March 1946 regulation had not excluded all commercial 
properties, but had defined these limited types of com¬ 
mercial structures as being “similar structures”, the regu¬ 
lation would have conformed to the intention of Congress. 

In other words, the 1946 Report of Mr. Manasco’s com¬ 
mittee states that the agency was completely in error in 
holding— 

• • * that former owners of commercial properties 
such as hotels, apartment houses, office buildings, and 
stores are given no right • • • 

The House amendment defined “real property” as 

* • • (including hotels, apartment houses, hospitals, 
office buildings, stores and other commercial struc¬ 
tures) • • • 

The Senate’s clarifying amendment agreed that the 
agency’s ruling excluding all commercial properties, such 
as hotels etc., was in error, but avoided any implication on 
the other extreme, that no commercial structures were ex- 
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eluded, and specified two types of commercial structures 
which were “similar structures’’ within the intention of the 
original exclusion. 

j 

4. The deficiencies in the administrative interpretation 

The Government apparently contends (Br. 16) that the 
regulation excluding all commercial properties was a valid 
exercise of administrative discretion. In proper cases an 
administrative interpretation is entitled to great weight. 
But in this case the regulation is inconsistent with the in¬ 
tent of Congress and hence is of no effect. Manhattan* 
General Equipment v. Commissioner, 297 U. S. 129, 134. 
By plain language Congress applied Section 23 to all real 
property, subject to narrow exceptions: (1) property out¬ 
side the District of Columbia; (2) war housing; (3) in¬ 
dustrial plants; (4) factories; and (5) “similar structures.” 
The agency properly had a certain amount of limited discre¬ 
tion in the interpretation of “similar structures”. But the 
agency neither read these words in context, by the doctrine 
of ejusdem generis, nor construed them in accordance with 
the limited purpose of the exclusion clause. In extending 
them to include hotels, stores, office buildings and other 
commercial properties, the agency assumed unwarranted 
discretion to enlarge the exceptions. See Addison v. Holly 
Hill Fruit Products, 322 U. S. 607, 616, 617: 

But when Congress wants to give wide discretion it 
uses broad language. * * * Exemptions made in such 
detail preclude their enlargement by implication. 

Indeed the Government brief itself apparently rejects 
the administrative regulation as unsound, and does not 
contend that “similar structures” as used in Section 23 (a) 
included all commercial properties. That administrative 
interpretation had the effect of excluding all commercial 
properties from veterans’ preference. In order to!avoid 
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such a manifest distortion of the statute and the Congres¬ 
sional purpose, the Government brief now seeks to defend 
the result reached below on a different theory, namely that 
Sec. 23 (d) only extended rights to former owners of agri¬ 
cultural lands (Br. pp. 17-23). The Government’s inter¬ 
pretation of Section 23 (d) is erroneous (see point A above), 
but it is interesting to note that it impliedly stigmatizes 
as illegal generosity the agency’s view 3 that Section 23 (d) 
of the 1944 Act applied not only to (1) agricultural land 
but also to (2) forest land, (3) grazing land, and (4) min¬ 
eral land. Appellee is unable to understand how an inter¬ 
pretation can be defended as an appropriate exercise of 
discretion at the same time that it is being rejected as an 
inaccurate construction of the law. 

The March 1946 interpretation reflected the administra¬ 
tive officials’ bitter opposition to the Congressional policy. 
Sharp hostility was expressed in the 1943 Hearings by 
Secretary Stimson and the other executive departments, and 
in the 1944 Hearings by Mr. Clayton (see pp. 19-24 above), 
both to the inflexibility of a statutory priority and to the 
loss of revenue from the price option. But administrative 
officials are not “warranted in departing from (statutory) 
standards because of any doubts which may exist as to the 
wisdom of following the course which Congress has chosen.” 
United States v. Carolina Carriers Corp ., 315 TJ. S. 475, 
489. 

This deep-seated policy difference rose to the surface 
again when the 1946 amendment was under consideration. 
The War Assets Administrator apparently agreed that it 
frustrated Congressional policy to deny any repurchase 
priority whatever for commercial properties, but proposed 
that in this case former owners be required to pay current 
value, since otherwise “the financial return to the Govern- 

8 That position is set forth in Sen. Rep. No. 1722, 79th Cpng., 2d Sess., 

p. 2. 
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ment in disposing of commercial properties would not 
approach the price at which they could be sold on the open 
market. ’ ’ The House Committee emphatically rejected 
that view, stating that “former owners of commercial prop¬ 
erties should be in exactly the same position as former 
owners of other classes of property’’ (H. R. Rep. No. 2337, 
79th Cong. 2d Sess. p. 3; see pp. 3-5 for letter of Adminis¬ 
trator E. G. Gregory). 

The courts hesitate to upset an administrative interpre¬ 
tation of “long standing” by which “rights of parties for 
many years have been determined and adjusted,” Downing 
v. Robertson, 127 U. S. 607, 613; U. S. v. Shreveport Grain 
& Elevator Co., 287 TJ. S. 77, 84. There were no actions 
and adjustments in reliance upon this War Assets regula¬ 
tion which lasted only a few months. The so-called! pre¬ 
sumption that a long-standing regulation has received the 
“acquiescence” of Congress is manifestly inapplicable. 
Commissioner v. Sun Pipe Line Co., 126 F. 2d, 888^ 892 
(C.C.A. 3d); Hesslein v. Hoey, 91 F. 2d 954,956 (C.C.A. 2d). 

Moreover, an executive construction is given little weight 
“if that construction is not uniform and consistent.” 
Burnet v. Chicago Portrait Co., 285 U. S. 1,16; Norwegian 
Nitrogen Products v. United States, 288 U. S. 294, 315. We 
believe that the files of the disposal agencies show the 
following instances of administrative actions based upon 
a contrary understanding as to the scope of section 23 (a) 
of the 1944 Act: 

(1) The Wilmington Commissary Building at Wilming¬ 
ton, California, was classified as “commercial” by the War 
Assets Administration in November 1945, and was assigned 
to the Public Buildings Administration for disposal; notices 
of sale were published and issued by the Public Buildings 
Administration in February 1946, setting forth the priority 
claimants, including former owners, entitled to bid on the 
property. Mr. George A. Wilson, the Division Real Estate 
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Officer for the Public Buildings Administration in San 
Francisco, California, later advised the Washington Office 
that in his opinion the March 6,1946, amendment to Reg. 
5 (excepting commercial properties from section 23) did 
not apply since it was a change in the previous regulation 
and did not affect the rights of the former owners where 
the property had already been advertised. The Washing¬ 
ton Office took notice of his position and did not voice either 
concurrence or dissent. 

(2) A substantial portion of the Chilkoot Barracks, in 
Alaska, was classified by the War Assets Administration 
as “commercial property” in August 1945; was lumped 
together with residential, urban and forest land; was as¬ 
signed to the Department of Interior for sale under Regula¬ 
tion 5. No former owners were involved since the property 
had been acquired by the Government prior to 1939, but 
the land was sold to a group of veterans under the formula 
prescribed in section 23. (This was the property involved 
in 0 } Harra, v. Littlejohn, 69 F. Supp. 274 (D. Dist. Col.). 

(3) The Gold Hill Arsenic Project, in Goodwin Townsite, 
Utah, was classified as “commercial” by the War Assets 
Administration in October 1945 and was assigned to the 
Interior Department for disposal under Regulation 5 in 
November 1945. Former owners were listed among the 
priority claimants in the published notice of sale, and copies 
of the notice of sale were sent to the former owners. 
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II. Appellee is Eligible to Exercise Its Right of Repur¬ 
chase Notwithstanding Its Dissolution Under California 
Law in 1945, and Regardless of Whether the Right of a 
Former Owner of a Hotel is Based Solely Upon the Act as 
Passed in 1944 or Upon That Act as Amended in 1946. 

The District Court correctly held in the alternative that 
appellee is entitled to its declaration even if appellee’s 
claim is based not upon the 1944 law alone, but upon the 
1944 law as amended on August 7,1946. For under the law 
of California appellee is, in either event, a corporation in 
continued existence and endowed with capacity and power 
to repurchase its hotel in realization of its assets. (See 
point A, below.) When a corporation is “dissolved” in 
a State where such dissolution does not terminate the cor¬ 
poration’s existence or capacity to repurchase, the dis¬ 
solution does not terminate its rights under section 23(d) 
of the Surplus Property Act. (See point B, below.) 

A. APPELLEE IS IN CONTINUED EXISTENCE AND HAS 
LEGAL CAPACITY TO REPURCHASE ITS HOTEL UNDER CALI¬ 
FORNIA LAW. 

i 

Appellee’s corporate dissolution in 1945 was the basis 
of three differing administrative declarations of ineligi¬ 
bility. First in January 1947 a War Assets Administra¬ 
tion official advised that since appellee corporation had 
been dissolved, it no longer existed and was therefore un¬ 
able to exercise the repurchase priority under section 23 
(Appx. 7). Appellee, by letter of March 13, 1947, pointed 
out that under section 399 of the California Civil Code, a 
dissolution of a corporation does not terminate its exist¬ 
ence. (Appx. p. 7.) Section 399 provides in part: 

A corporation which is dissolved by the expiration 
of its term of existence, by forfeiture of existence by 
order of court, or otherwise, nevertheless shall con¬ 
tinue to exist for the purpose of winding up its affairs, 
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prosecuting and defending actions by or against it, 
and enabling it to collect and discharge obligations, 
dispose of and convey its property, and collect and 
divide its assets, but not for the purpose of continuing 
business excess insofar as necessary for the winding 
up thereof. No action or proceeding to which a cor¬ 
poration is a party shall abate by the dissolution of 
such corporation or by reason of proceedings for dis¬ 
solution and winding up thereof. 

Any assets inadvertently or otherwise omitted from 
the winding up, shall continue in the dissolved cor¬ 
poration for the benefit of the persons entitled thereto 
upon dissolution of the corporation, and on realization 
shall be distributed accordingly. (Italics added.) 

Later, on April 1, 1947, the War Assets Administration 
stated the view that the statutory repurchase right was 
not an 44 asset’’ within the meaning of section 399, and that 
therefore appellee corporation had no legal authority to 
repurchase the hotel, but that additional consideration 
would be given upon submission of 44 satisfactory evidence” 
that under the laws of California a corporation in dissolu¬ 
tion might acquire real property under the circumstances 
of this case. (Appx. p. 8.) 

Appellee filed a petition with the California Superior' 
Court for San Francisco, pursuant to California Civil Code 
section 403. That court has surveillance over corporations 
in dissolution. Under section 403, a corporation has the 
right to petition for supervision of the Superior Court and 
the Superior Court has the power and the duty to order 
and adjudge as to the assets available for distribution to 
the shareholders of a dissolved corporation. In re Sam, 
Joaquin Light & Power Corp., 52 Cal. App. 2d 814, 127 
P. 2d 29. On June 3, 1947, the Superior Court entered an 
order adjudging first, that appellee is in continued exist¬ 
ence, and second, that the repurchase right of a former 
owner under section 23(d) 4 4 constitutes an asset of the 
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said corporation within the meaning of section 399 of the 
California Civil Code.” This order was expressly upon 
the assumption that the right under section 23 was to repur¬ 
chase at a price below current value (Appx. pp. 19-20). i The 
court authorized and directed the corporation to proceed 
with the repurchase under section 23(d). A similar view 
of the California law had been previously expressed by 
the California Secretary of State. (Appx. pp. 13-14.)! 

On August 20, 1947, the Federal Works Agency ruled 
that the repurchase privilege under section 23 (d) did 
not extend to hotels prior to the 1946 amendment and that 
in view of appellee’s earlier dissolution (in 1945), California 
Civil Code section 399 was not applicable. (Appx. p. 35 
et seq., particularly p. 41.) 

Appellee filed a supplemental petition with the Califor¬ 
nia Superior Court, advising of this ruling. On September 
5, 1947, the court entered a supplemental order (Appx: pp. 
20-24) adjudging that appellee’s repurchase right under 
Section 23 (d)— 

constitutes an asset of the said corporation within 
the meaning of Sec. 399 of the California Civil CJode 
whether such right is based solely upon the Surplus 
Property Act of 1944 (Public Law 457, 78th Cong.) or 
upon that Act as amended by the Act of August 7, 1946 
(Public Law 635, 79th Cong.), # * *. 

I 

Immediately after entrance of this order, appellee presented 
it to F.W.A., and asked for a reconsideration of their ruling 
(Appx. p. 9 (k)). But on February 2, 1948, the F.W.A. 
advised that it adhered to its previous ruling. (Appx. p. 
43.) 

On February 9, 1948, appellee corporation brought an 
action for declaratory judgment (Appx. p. 1), on two basic 
grounds: first, that the 1944 law did extend to hotels; and 
second, that whether appellee’s right was based solely on 


i 
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the 1944 law, or was based on the 1944 law as amended in 
1946, appellee was authorized by State law to realize on its 
asset. In granting appellee’s motion for summary judgment 
the District Court agreed with both these contentions, and 
accordingly issued the declaration prayed in the complaint 
(Appx. p. 11), declaring that appellee is 

• * • in possession of and eligible to exercise the 

right of a former owner, as provided by Section 23 of 
the Surplus Property Act of 1944, both as originally en¬ 
acted and as amended * * *. (Appx. pp. 47-48.) 

In summary the California court has ruled that (1) ap¬ 
pellee’s dissolution under California law in 1945 did not 
terminate its existence, (2) appellee has capacity under 
California law to realize on its asset, its right to repurchase 
its hotel at a price below current value, and (3) it has that 
capacity, whether the right under section 23 (d) extends to 
hotels by virtue of the 1944 act alone, or as amended by 
the 1946 act. 

The State court judgments must be given effect as a 
determination of the meaning and effect of Section 399 
even though the appellant officials were not parties. 
Blair v. Commissioner , 300 U. S. 5, 10. Appellant officials 
could not be required to appear in the State court and 
they ignored appellee’s suggestion that all parties, includ¬ 
ing the Government officials, appear before the State 
court (Appx. p. 43). In the Blair case, the Supreme Court 
held that, in construing the Federal revenue act, it would 
give conclusive effect to the ruling of a State court as to 
the character of a trust after an adverse Federal tax ruling. 
A California corporation in the process of dissolution is 
considered in the position of a trustee, Big Sespe Oil Co. 
v. Cochran, 276 Fed. 216, 23 (C. C. A. 9th). Its petition 
under the Section 403 of the California Civil Code is com- 
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parable to a trustee’s request for instructions, and under 
that provision the State court had jurisdiction. 

But if this Court re-examines the California law, it will 
conclude that the decrees of the Superior Court are clearly 
correct. Until 1929 California applied the old common 
law rule that a dissolved corporation was completely ex¬ 
tinct and could maintain no action. Crossmcm v. Vivienda 
Water Co., 150 Cal. 575, 580, 89 Pac. 335. In 1929 Cali¬ 
fornia adopted a “continued existence” statute (Section 
399). Henry Winthrop Ballantine, draftsman of the Cali¬ 
fornia General Corporation Law, stated the effect of the 
new law in his authoritative text, “California Corporation 
Laws” (1932) Sec. 394, pp. 473-474: 


The policy was adopted in 1929 of providing for 
the continuation of the corporate existence indefinitely 
for the purpose of winding up and settling the affairs 
of corporations which had been dissolved rather them 
extinguishing the corporate existence and giving the 
administration of the surviving assets and liabilities to 
trustees. . . . Any assets inadvertently or othekwise 
omitted from the winding up continue in the dissolved 
corporation for the benefit of the persons entitled 
thereto. (Italics added.) 


Ballantine expressly states that the legislature deliberately 
adopted the most liberal type of statute, and selected a con¬ 
tinued existence statute without time limit rather than 
follow the statutes of some states which continue the cor¬ 
porate entity only for a limited time after dissolution, j 
For more than a century the states have been enacting 
legislation to avoid the harsh results of the rule of the old 
common law that dissolution terminates all realization of 
assets and bringing and maintenance of suits by the corpora¬ 
tion. “Statutes prolonging the existence of a dissolved 
corporation are remedial and should be given a liberal con¬ 
struction.” Eastman, Gardiner <& Co. v. Warren, 109 F. 2d 
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193 (C.C.A. 5th) and cases cited. As the Supreme Court 
stated in Hawkins v. Glenn, 131 U. S. 319, in considering the 
effect of dissolution under a Virginia continued existence 
law (p. 331): 

• * • as the corporation, notwithstanding it may 
have ceased the prosecution of the objects for which 
it was organized, could still proceed in the collection 
of debts, the enforcement of liabilities, and the applica¬ 
tion of its assets to the payment of creditors, all cor¬ 
porate powers essential to these ends remained un¬ 
impaired. 

Under “continued existence’* statutes the decisions have 
consistently held that a dissolved corporation may acquire 
real estate in order to realize upon assets to best advantage. 
Such purchases are an appropriate part of the winding up 
process and are not prohibited as an effort to continue in 
previous corporate business. Thus dissolved corporations 
have uniformly been permitted to repurchase lands by exer¬ 
cising the right of redemption from a judgment sale, a statu¬ 
tory repurchase right resembling the right under Section 23 
in many respects. See Big Sespe Oil Co. v. Cochran, 276 
Fed. 216 (C.C.A. 9) 1921 \ Lyman v. Smith, 137 Fla. 310,188 
So. 337 (1939); Bruun v. Cook, 280 Mich. 484, 273 N.W. 774 
(1937). See also Willard v. Kimball, 277 Mass. 350, 178 
N.E. 607 (1931). 

A dissolved corporation can also realize upon an option 
to purchase land as an asset. See Conn v. Manchester 
Amusement Co., 79 N. H. 450, 111 Atl. 339 (1920), stating: 

The defendant . . . can purchase the leased prop¬ 
erty under the option contained in the sixth clause, 
and then dispose of it in any way it sees fit. 

And in the recent case of Kay Furniture Co. v. Bovin, 312 
Mich. 290, 20 N.W. (2d) 194 (1945), a dissolved corporation 
was permitted to exercise an option to renew and extend a 
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lease for an additional period, although it was no longer 
in the furniture business, since it thus could realize op an 
asset by continuing a sub-lease at a higher rental. It j was 
objected that the dissolved corporation was taking on new 
obligations, for future rent and for compliance with terms 
of the lease, but the court stated: 

“With proper limitation, of which we think this is one, 
a corporation may assume obligations which are inci¬ 
dent to the liquidation of its assets.” 

In Wyoming-Indiana Oil and Gas Co. v. H. R. Weston, 43 
Wyo. 526, 7 Pac. 2d 206, the court held that a corporation 
which was in a joint venture to obtain promoter’s oil and 
gas leases from the state government had the right during 
its winding up to make payments and continue in the joint 
venture even though the continuance of the venture con¬ 
sisted not of exercising previous rights, but of applying 
to a State Commission for the granting of new leases. 

California follows this liberal, remedial doctrine that as¬ 
sets may be realized by dissolved corporations, through 
purchases if necessary, as part of the winding up process. 
Thus the California Supreme Court recently ruled that a 
corporation although dissolved, may make payment for 
goods and bring specific performance to compel their 
delivery. Truboivitch v. Riverbmk Camming Co., 30 Cal. 2d 
335, 182 P. 2d 182 (1947). The court approved and relied 
upon Stentor Electric Mfg. Co. v. Klaxon Co., 115 F. (2d) 
268 (C.C.A. 3d), wherein the court permitted suit to 
enforce a contractual obligation although the claim 
“matured” into a cause of action after the corporation 
dissolved under a New York continued existence statute, 
very similar to Section 399 of the California Civil Code, 
which provided that notwithstanding voluntary dissolution 
the “corporation shall nevertheless continue in existence.” 
The defendant claimed that the plaintiff was dead “and 
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rigor mortis has long since set in” (p. 270). The conrt 
replied (p. 271): 

Under the New York statute the figure of speech 
analogy is not death of the corporation, but its retire¬ 
ment from active business. 

Whether appellee’s right to repurchase its hotels is 
based upon the 1944 statute alone, or whether it is based 
upon the 1944 law as amended in August 1946, the corpora¬ 
tion’s dissolution in August 1945 did not deprive it of 
capacity to realize upon the asset when it matured. Stentor 
Elec. Mfg. Co. v. Klaxon Co., supra; Trubowitch v. River- 
bank Canning Co., supra. If the asset, as it matures, has 
not been included within, and therefore has been omitted 
from, the winding up, a corporation dissolved under the 
California statute has capacity to realize upon the asset. 
That is the California law, as stated in the September 5, 
1947 decree of the California'court (Appx. pp. 24-5). 

Moreover, even if the subsequent March 1946 regulation 
excluding commercial properties is held a valid exercise of 
administrative discretion, appellee definitely had an asset, 
at the time of its dissolution in August 1945, which continued 
in existence and was subsequently re-enforced on August 
7, 1946. Appellee’s asset as of August 1945 was a claim 
based upon the 1944 law: (1) It had a claim upon the Gov¬ 
ernment officials to exercise their discretion to include com¬ 
mercial properties. (2) This was no mere abstract possi¬ 
bility for the administrative practice from August 1945 to 
March 1946 included several actions applying Section 23 to 
embrace commercial properties. (See p. 37, above.) (3) 
It possessed a substantial expectancy that the legislature 
would intercede to protect the claim, if necessary, as it did. 
The Supreme Court has specifically held claims to be 

“ * • * property, though of uncertain value • • • 
although the validity of such claims may be denied, and 
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their value may depend upon the uncertainties of litiga¬ 
tion, or the doubtful result of an appeal to the legis¬ 
lature.” (Erwin v. United States, 97 TJ. S. 392, 395-396.) 

In Allen v. Smith, 173 U. S. 389, the Supreme Court con¬ 
sidered the case of a sugar grower who died in 1894, after 
the repeal of a statute which had granted a bounty to sugar 
producers. An 1895 law enacted a new bounty in fulfill¬ 
ment of the ‘ 1 moral obligation” of Congress to those who 
planted cane supposing that the bounty law would be con¬ 
tinued. The Supreme Court said (p. 400) that the “in¬ 
choate right to the bounty obtained by Allen before his 
death was a personal asset,” and continued (p. 402): 

“Bounties granted by a government are never pure 
donations, but are allowed either in consideration of 
services rendered or to be rendered, objects of public 
interest to be obtained, production or manufacture to 
be stimulated, or moral obligations to be recognized.” 

The judgments of the California court, even if recon¬ 
sidered by this Court, are correct and should be respected. 

B. SECTION 23 OF THE SURPLUS PROPERTY ACT MAY BE 
INVOKED BY DISSOLVED CORPORATIONS IF UNDER STATE 
LAW THEY ARE IN CONTINUED EXISTENCE AND HAVE 
LEGAL POWER TO REPURCHASE THE PROPERTY. 

The Government contends that appellee corporation can¬ 
not invoke Section 23 because under the “Federal” rule a 
dissolved corporation is “dead.” The Government on the 
one hand concedes that the orders of the state court estab¬ 
lish appellee’s present “existence” (Br. p. 30), but on the 
other contends that Section 399 “does not remove a dis¬ 
solved corporation from the status of being legally dead 
within the Federal rule.” (Br. p. 31.) 

This interpretation of the statute differs from that em¬ 
ployed by the administrative officials. It would preclude 
recovery even assuming the 1944 Act extended to hotels 
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(Government Br. p. 33). And likewise it wonld operate to 
cut off all dissolved corporations, including corporations 
which dissolved last year or at any time subsequent to 1946. 

The correct interpretation of the Surplus Property Act 
is this—a dissolved corporation is eligible to exercise a right 
under Section 23(d) if it has legal existence and capacity 
to do so under the law of the state of incorporation. 

1. In this as in other Federal laws Congress did not in¬ 
tend to jettison the state “continued existence” statutes. 

Whether dissolution of a corporation defeats its eligi¬ 
bility to invoke a Federal statute naturally depends upon 
the effect of the dissolution. And since the dissolution is a 
step taken under a state statute, its effect depends upon the 
state statute. If the state statute beneficently continues the 
existence and capacities of the corporation, Congress will 
not jettison that statute. 

The basic doctrine is stated in Chicago Title & Trust Co. v. 
4136 Wilcox Bldg. Corp., 302 U. S. 120. In construing the 
reorganization provisions of Section 77B of the Bankruptcy 
Act, the Supreme Court held that it would look to the 
Illinois law to determine whether a dissolved Illinois cor¬ 
poration was still in existence, and endowed with sufficient 
corporate powers to be able to apply under those provisions. 
See 302 U. S. at 125, 127: 

“Its (a private corporation’s) dissolution puts an 
end to its existence, the result of which may be likened 
to the death of a natural person. There must be some 
statutory authority for the prolongation of its life, even 
for litigation purposes. * * # How long and upon 

what terms a state-created corporation may continue to 
exist is a matter exclusively of state power.” (Em¬ 
phasis added.) 
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In Helvering v. South Penn Oil Co., 62 App. D. C. 373, 
68 F. 2d 420, this Court held that the Federal income tax 
limitation upon assessments had been effectively waived by 
a waiver executed by a West Virginia corporation subse¬ 
quent to its dissolution. This Court held the common law 
rule inapplicable in view of the West Virginia continued 
existence statute, stating (62 App. D. C. at 377, 68 F. 2d at 
424): I . 

The object of the statute was “to do away with the 
unreasonable and inequitable rule of common law. 
• • • the statute is remedial in nature and should be 
given the liberal construction generally applied to 
such enactments.” 

i 

i 

The Court of Claims recently held that a dissolved Con¬ 
necticut corporation could invoke the 1887 statute permit¬ 
ting suit on claims against the United States (Act of jMarch 
3,1887, c. 359, 24 Stat. 505, 28 U. S. C. sec. 250) by initiating 
suit subsequent to its dissolution. (Lesnow Brothers, Inc. 
v. United States, 78 F. Supp. 829 (1948).) The court applied 
the Connecticut law providing for continued existence of 
dissolved corporations, and stated (p. 832): I 

* * • to hold in the face of these clear words of 
the (Connecticut) statute that a dissolved corporation 
cannot bring suit to enforce a claim in this court would 
restore the hardships and inequities which this and 
other survivorship statutes are intended to eliminate. 

In establishing a right under section 23(d) available to 
any natural or corporate former owner, Congress did not 
intend to disregard the continued existence statutes, or to 
revive the hardships they were intended to eliminate. 
Those laws are widespread. Some states prescribe a time 
limit. “Many states, including California, New York and 
Ohio, have statutes directing that a dissolved corporation 

4a j 
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shall continue as an entity without any time limit,” Horn- 
stein, Voluntary Dissolution, 51 Yale L. J. 64, 71. 

Of course, Congress, in providing a right to repurchase, 
necessarily assumed legal capacity under state law to exer¬ 
cise a right of repurchase. But these continued existence 
statutes are remedial and are given a liberal construction so 
far as the powers of the corporation are concerned. Haw¬ 
kins v. Glenn, 131 U. S. 319, 331; Eastman, Gardiner <& Co. 
v. Warren, 109 F. 2d 193 (C.C.A. 5th). As stated above, 
the statutes have been liberally and consistently construed to 
authorize a dissolved corporation to acquire real estate 
when such purchases are a necessary part of the process 
of realizing upon assets, and are not an attempt to continue 
the corporation in business. In the course of decisions over 
the past thirty years, briefed above, p. 46, the courts 
have held that a dissolved corporation (1) may repurchase 
lands in exercise of a right of redemption from a judgment 
sale; (2) may exercise an option to purchase land under a 
lease in order to sell the land at a higher price; (3) may 
exercise an option to extend the terms of a lease in order to 
sublease the premises; and (4) may continue in a joint 
prospecting venture operating by applying to the Govern¬ 
ment for new leases. 4 * * 7 

The Government brief refers to the rule of dissolution 
“at common law and in the Federal jurisdiction” Oklahoma 
Gas Co. v. Oklahoma, 273 U. S. 257, 259. That is an archaic 

4 The applicable precedents cited above point A, are: 

(1) Big Sespe Oil Co. v. Cochran, 276 Fed. 216 (C.C.A. 9) 1921; 
Lyman v. Smith, 137 Fla. 310, 188 So. 337 (1939); Bruun v. Cook, 280 
Mich. 484, 273 N. W. 774 (1937); Willard v. Kimball, 277 Mass. 350, 
178 N. E. 607 (1931). 

(2) Conn v. Manchester Amusement Co., 79 N. H. 450, 111 Atl. 339 
(1920). 

(3) Kay Furniture Co. v. Bovin, 312 Mich., 290, 20 N. W. 2d 194 
(1945). 

(4) Wyoming-Indiana OH & Gas Co. v. H. B. Weston, 43 Wyo. 526, 

7 Pac. 2d 206. 
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concept which has no value in interpreting this federal 
statute. In the absence of Federal corporation statutes, the 
Federal courts applied the common law of corporations. 
But in the Oklahoma Gas case itself and in other cases, the 
Supreme Court did not apply the old Federal common law 
because that was subordinate, to a continued existence stat¬ 
ute of the state of incorporation. See e. g. Hawkins v. Glenn, 
131 U. S. 319, 331. And the concept of a Federal common 
law rule had little meaning since Erie Ry. Co. v. Tompkins, 
304 U. S. 64. 

2. The Maritime Commission practice m selling vessels 
to former owners supports applicaiion of state contirmed- 
existence statutes. 

The administrative practice supports the interpretation 
here advanced. In this very case the War Assets Adminis¬ 
tration and Federal Works Agency officials have all pro¬ 
ceeded upon the assumption that the state continued-exist¬ 
ence statutes are controlling. Moreover, this view accords 
with the practice of the Maritime Commission under a 1943 
statute authorizing vessel owners to reacquire their ships 
for the price received from the Government. 5 Shipping 
corporations, like hotel corporations, when deprived of 
their principal assets, were faced with the choice of dis¬ 
solving or entering into new forms of enterprise. The Mari¬ 
time Commission has not treated change in business or dis¬ 
solution as precluding repurchase. Although the value of 
vessels, like real estate, rose considerably during the war 
years, the Commission has sought to effectuate the Con¬ 
gressional intent as far as possible by examining the ap- 

_ •!£..’ \v; • ; 

6 Section 2 of the Act of April 29,1943,57Stat 69, 60 U. S. C. (Appx.) 
sec. 1302, provides: “. . . (the War Shipping Administrator)! shall 
notify the owner from whom such vessel was purchased or requisitioned 
that the vessel may be returned to such owner upon repayment to the 
United States of the compensation paid therefor, less such allowance as 
the Administrator may deem reasonable. , . .” ; v'. .. . h . 
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52 


plicable state statutes and returning the vessels to the 
person or persons entitled to act under state law. Thus the 
dissolved corporation has exercised the repurchase right 
in its own name in those jurisdictions where “continued 
existence** statutes apply; in the absence of such statutes 
the directors have acted as trustees for the shareholders. 
This Maritime Commission practice was called to the atten¬ 
tion of appellants prior to the August 1947 ruling. 

3. The policy <md other provisions of the Surplus Prop¬ 
erty Act indicate applicability to dissolved corporation. 

The Government’s position that dissolved corporations 
are unable to invoke Section 23 would discriminate against 
small corporations in favor of large corporations engaged 
in many activities. The Chesapeake & Ohio Railway Co., 
which obviously continued as an active railway corporation 
throughout the war, has been able to repurchase its Green¬ 
brier Hotel at White Sulphur Springs, West Virginia. But 
what of a small corporation whose commercial property 
was its principal or sole asset? What would be more 
natural than for such a corporation, once its principal asset 
has been requisitioned by the Government, to enter a new 
enterprise or to dissolve? 

Congress certainly did not indicate any policy that the 
right of a former owner be confined to a “going” corpora¬ 
tion, which would continue in business. That is borne out by 
Section 2 of the Act of August 7, 1946, 60 Stat. 886, Sec¬ 
tion 2 related to the Hotel Chamberlin, located on Federally 
owned land. The hotel corporation, which had leased the 
hotel from the Government, was in receivership at the time 
the Navy Department condemned the property. Congress 
said that in this case the bondholders were the former 
owners of the leasehold interest, and authorized the bond¬ 
holders to exercise the right of the former owner. A spe- 
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cific statute was necessary because of the unusual legal 
tangle—questions having arisen whether the Government 
had merged the hotel leasehold in its fee title, and whether 
the Secretary of War had authority to reinstate the lease¬ 
hold interest. But it was assumed as a matter of course 
that the fact of the receivership would in no way obviate 
the policy of Congress with respect to the former owners. 

Under the statute a former owner is not required to 
continue in business. Indeed, the former owner is the only 
priority claimant under Section 23 who is expressly ex¬ 
empted by the regulations from any requirement as to 
continuance in business, and who is specifically authorized 
to resell the property without any restrictions. See Sec. 
8305.20(b) 6 War Assets Administration Regulation 5, 
(12 Fed. Reg. 2034). The statute expressly givles the 
former owner the option to repurchase even though his prop¬ 
erty is no longer suitable for its original use and is * 1 suitable 
for a purpose different from that for which it was used 
when acquired by the Government.” Sec. 23(d)(1)(B). 
Congress felt that former owners rather than the Govern¬ 
ment should obtain the benefit of any appreciation in values 
during the war years. A dissolved corporation can realize 
on that, jfor the benefit of stockholders and creditors, just as 
much as a corporation continuing in business. 

Brief reference may be made to two other comments in 
the Government’s brief. The Government states that Sec- 

6 “Sec. 8305.20(b) Conditions in disposal instrument. Unless other¬ 
wise authorized by the Administration, as a part of each disposal pursuant 
to this part, any priority claimant, . . . shall certify in writing that 
he is acquiring the property for the uses and purposes set forth in his 
proposal and (1) if a purchaser, that he is not acquiring it for the pur¬ 
pose of reselling it and in no case will he resell it within three (3) years 
without first obtaining the written authorization of the Administration; 
• * * Provided, however, that no restriction as to resale shall be im¬ 
posed upon a conveyance to a former owner, or the tenant of a former 
owner, acquiring surplus section 23 real property through an exercise of his 
priority.” 



54 


tion 23(g) in providing that the spouse and children shall 
succeed to the rights of an individual owner who has 
died implies that there is no succession when a corporation 
had ‘ 1 died. ’ ’ Perhaps that is sound when there is no statute 
continuing the existence of the corporation, although the 
Maritime Commission in such cases turns to the directors. 
But the corporation has not “died” when the corporation 
existence has been continued by the state law. 

A novel contention in the Government brief states that 
the former owner has no rights under the statute until the 
property is declared surplus and offered for sale (p. 32). 
The former owner’s rights cannot be perfected until then, 
and indeed not until some time later, when the State and 
local government priorities lapse. But even before that 
time the former owner has rights based upon Section 23(d) 
which are “assets” within the meaning of Section 399 of the 
California Civil Code. 

However, it is not clear whether the Government brief 
presses this argument. It points out that under Section 
23(g), in case of the death of a person entitled to exercise 
rights as a former owner, his “spouse and children . . . 
shall succeed to the rights of the decedent existing at the 
time of his death.” Then the Government brief states that 
this section clearly has “reference to death of the former 
owner at any time prior to property being declared surplus 
and offered for sale. ’ ’ (Government Br. 32.) In other words, 
a former owner does have “existing rights” prior to the 
time the property is declared surplus and offered for sale, 
and those rights pass to his spouse and children. Other¬ 
wise, we reach the unreasonable result that the only widows 
who benefit from Section 23(g) are those bereaved during 
the limited period after the property is declared surplus and 
offered for sale, and before the bids are required to be filed, 
typically a ninety-day period. 
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m. The Changes in Shareholders and Activities of Plain¬ 
tiff Corporation Prior to Dissolution Did Not Destroy Ap¬ 
pellee’s Identity; Appellee’s Judgment Will Inure to the 
Benefit of Both Former and Present Shareholders. 

The Government contends (Brief p. 33 ff.) that appellee 
corporation is not the “person” from whom the hotel was 
acquired by the Government on June 22, 1942, because the 
persons then holding stock in the corporation (the Pinney- 
Lacoe group) sold their shares and a new group of stock¬ 
holders (the Harney group) came into the corporation and 
changed its business. The brief argues (p. 34) that there is 
an “ utter lack of identity between the corporation from 
whom the Government acquired the property and the cor¬ 
poration as it existed after the entrance into the picture 
of the Harneys” (Govt. Br. 34). 

This doctrine is not applied by the administrative officials, 
who administer the Act in terms of corporate entity. None 
of the appellants or their staffs ever indicated that appel¬ 
lee’s right would have been denied in the absence of a dis¬ 
solution. Moreover, the complaint alleged (par. 9, Appx. 
p. 4): “Defendants admit that plaintiff is the person from 
whom the hotel was acquired by the United States.” That 
allegation was not controverted. 

The “person” from whom the hotel was acquired was 
appellee corporation. In acquiring the hotel, the Govern¬ 
ment dealt with the corporation, and not with its share¬ 
holders, as owner. A corporation is a legal entity which 
exists and owns property separate and distinct from its 
shareholders. Dartmouth College v. Woodward, 4 Wheat. 
(17 U. S.) 518, 636. In the words of Justice Holmes it is 
a “fundamental” tenet of our legal system “that a corpo¬ 
ration remains unchanged and unaffected in its identity 
by changes in its members.” Old Dominion Copper Co. v. 
Lewisohn, 210 U. S, 206, 216; see also Midwest Air Filters 
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Pacific v. Fiim, 201 Cal. 587, 258 Pac. 382; Dos Pueblos 
Ranch and Imp. Co. v. Ellis, 8 Cal. 2d 617, 67 Pac. 2d 340. 

As the Supreme Court stated in Burnet v. Clark, 287 TJ. S. 
410, 415: 

“A corporation and its stockholders are generally to 
be treated as separate entities. Only under exceptional 
circumstances—not present here—can the difference 
be disregraded.” 

These “exceptional circumstances’ * are found only in cases 
where recognition of the corporate entity would promote 
a wrong, accomplish an illegal act or justify a fraud. See 
Pierce v. National Bank of Commerce, 13 F. 2d 40 (C. C. A. 
8th); Majestic Co. v. Orpheum Circuit, 21 F. 2d 720 
(C. C. A. 8th); 18 Corpus Juris Secundum, Corporations, 
section 6 and cases cited. The law of California is to the 
effect. See Wood Estate v. Chanslor, 209 Cal. 241, 286 
Pac. 1001. 

This is not a case of the attempted use of a corporate 
screen for the wrongs or frauds of controlling stockholders. 
There is certainly nothing “exceptional” in the fact that 
the present stockholders of the corporate former owner 
differ from the former stockholders. Appellant officials 
accept that circumstance as one legitimately accompanying 
corporate ownership, whether the former owner is the Chesa¬ 
peake & Ohio Railway or any other corporation. 

The judgment below cannot be charged with injustice in 
ignoring the equitable position of the former shareholders. 
The Pinney-Lacoe shareholders, through their attorney 
John J. Courtney, advised that in the event of recovery by 
the corporation they would proceed to enforce an equitable 
claim against the Harney group of stockholders. The 
Pinney-Lacoe group and Harney group entered into an 
agreement whereby both groups of stockholders will share 
in the benefits derived from the realization of this asset by 
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the plaintiff corporation. See Appx. p. 44... Section 399, 
California Civil Code, provides that when assets are omitted 
from the winding up and later realized by a. dissolved cor¬ 
poration, they shall be distributed “for the benefit of the 
persons entitled thereto upon dissolution.*’ In this case, 
both former and present stockholders will share in that 
benefit 

The Government’s brief (p. 37) comments with an air of 
mystery on the fact that the actual agreement is not' in the 
record. There is no mystery whatever about the agree¬ 
ment, and it would surely have been inserted in the record if 
the Government had previously indicated any interest what¬ 
ever in its terms. The fact is, however, that the agreement 
was called to the attention of the Federal Works Agency 
on July 28,1947, (Appx. p. 45), yet General Fleming’s affi¬ 
davit omits all mention of the agreement as constituting 
even one of the facts which was “considered” by the Gov¬ 
ernment (Appx. p. 27). Mr. Courtney’s affidavit bringing 
the agreement to the attention of the court (Appx. p. 44) 
was intended to cure that omission. 

The Government’s brief argues that a judgment for 
appellee will accomplish “an unconscionable result” and be 
“a sacrifice of public interest.” It attempts to stigmatize 
the agreement as one “to split the spoils.” That is a com¬ 
plete distortion of an eminently proper agreement designed 
to avoid litigation. Furthermore, this agreement is respon¬ 
sive to the best interests of law and justice. Unless the 
courts are to scrap fundamental principles, the law must 
and should recognize the corporate entity as former owner. 
Yet there are considerations of justice in the equity of the 
former stockholders. 

If there has been any “sacrifice of public interest” in this 
case it lies in the zealousness with which the Government’s 
officials have grasped at one unsound legal argument after 
another to avoid recognition of a right granted by Congress. 


I 
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The officials wish to realize the last possible dollar from 
surplus assets^- Congress recognized that general principle 
but felt a higher policy would be served by permitting the 
landowners whose properties were taken to repurchase and 
realize on the increase in land values. The executive offi¬ 
cials have consistently fought that policy and tried to avoid 
its consequences. In 1943 and 1944 they opposed that policy 
during the legislative consideration (see p. 19). In 
March 1946 they issued a regulation aptly termed “com¬ 
pletely unjustified’’ by the House Committee (see p. 30, 
above). In June 1946 they made a last-ditch effort to stop 
the price provision for commercial properties (see p. 36, 
above). In 1947 they outlined three contentions based on 
the dissolution; as each was refuted a new one was advanced 
(see p. 39, above). And now the Government brief tries 
one last idea not accepted by the administrative officials. 

There has been no effort to effectuate the policy of Con¬ 
gress in the former owner provision. Instead technical 
contentions have been thrown at both the corporation and 
the former shareholders. And now the Government is try¬ 
ing to blow hot and cold—at the same time advancing the 
most highly technical concepts of corporate law (that ap¬ 
pellee is “dead”), and rejecting basic and fundamental 
doctrines of corporate law on the ground that they do not 
serve a public interest narrowly conceived. It rejects the 
corporate entity of appelle corporation because of the 
advent of new shareholders without recognizing any right 
whatever in the former shareholders. 

The principles of corporation law also show that the 
changes other than the change in shareholders have not 
changed the identity of appellee. A corporation’s change 
of name does not “affect the identity of the corporation,” 
6 Fletcher, Cyclopedia of Corporations (1931 ed.), §2456; 
Higgins v. California P. <& A. Co., 220 Cal. 273, 55 Pac. 155. 
Similarly a corporation, like an individual, may change its 
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place of business. 8 Fletcher, Cyclopedia of Corporations, 
sec. 4049. These changes were only incidental to the fact 
that appellee went into the contracting business after its 
hotel was taken in condemnation proceedings. “ A corpora¬ 
tion’s rights, identity and status are in no way changed or 
affected by the fact that it sells its principal assets {In re 
Fulton, 257 N. Y. 487, 178 N. E. 766, Fletcher, Cyclopedia 
of Corporations, Yol. 16, sec. 7991, citing cases; Petro- 
gradsky Bank v. National City Bank of N. Y., 253 N. Y. 23, 
170 N. E. 479), or by the fact that it enters into a new busi¬ 
ness after amending its powers {Central Railroad Co. v. 
Georgia, 92 U. S. 665). j 

The applicable legal doctrine is stated as follows in 19 
Corpus Juris Secundum, Corporations, sec. 1668: 

‘‘In the absence of a statute or charter provision 
to the contrary, the transfer or loss by a corporation 
of all its property does not, ipso facto, work a dissolu¬ 
tion. . . . The corporation still exists, and, in the 
absence of an agreement to the contrary, it may em¬ 
bark again in the same business, or by amending its 
charter, proceed into new enterprises.” (Italics 
added.) 

A recent case in point is Levin v. Pittsburgh United Corp., 
330 Pa. 457, 199 Atl. 332. A corporation, manufacturing 
oil well supplies, sold its business to United States Steel, 
changed its name, and became a general investment com¬ 
pany. The court held that there was no “practical dissolu¬ 
tion” which had any legal consequence or effect beyond 
entitling shareholders who so desired to obtain the value of 
their shares and withdraw. The court reviewed the au¬ 
thorities and stated (199 Atl. at 337): 

“They do not hold that, after a transaction similar 
to the one before us, the remaining stockholders and 
the corporation may not embark again upon the same 
business or by amending its charter, proceed into hew 
enterprises.” 
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The District Court proceeded correctly in applying set¬ 
tled principles of corporate law and entering judgment innr¬ 
ing to the benefit of both the former and subsequent 
shareholders. 

IV. Correcting Appellants’ Mistaken View of the Law 
Does Not Constitute an Interference with Their Discre¬ 
tion. 

Finally, the Government brief contends that even if the 
appellant officials were in error this Court would be intrud¬ 
ing upon the executive province if it sought to declare that 
error. District Judge Letts correctly determined that this 
declaratory judgment was not an improper interference 
with administrative discretion. And it may be noted that 
Judge Letts is the author of one of the leading opinions 
supporting the sound discretion of disposal agencies under 
the Surplus Property Act—when that discretion is exer¬ 
cised in conformance with the law. See O’Hara v. Little¬ 
john, 69 F. Supp. 274 (D. Dist. Col.). 

This contention, that the appellant administrative officials 
have acted within the proper range of their discretion, is 
absolutely inconsistent with and repudiated by the three 
main contentions in the Government brief. These consist 
of (1) a theory not accepted by the administrative officials 
(change of corporate identity); (2) an interpretation of 
the 1944 law which is not only different from that of the 
officials but stigmatizes their administration as illegal in 
two sets of circumstances; 7 (3) a basic principle of adminis- 

7 The FWA ruled that hotels and all commercial structures were not 
“real property” under section 23(a) of the 1944 Act. The contention in 
the Government brief is that sec 23(d) of the 1944 Act applied only to 
agricultural lands. This difference in argument would make erroneous 
both (a) the action of the administrative officials in recognizing former 
owners of grazing, forest and mineral lands, and (b) their failure to 
recognize veterans preference under the 1944 law for hotels and such 
commercial buildings. 
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tration of the 1944 Act diametrically opposite to that of the 
officials. 8 j 

The errors of both the administrative officials, who Offered 
three separate arguments in denial of appellee’s right, and 
the Government brief, which advances several new argu¬ 
ments, reflect the continuing zealousness of the executive 
departments—in 1943-1944; in 1946; in 1947—in opposition 
to the rights of a former owner under sec. 23(d) and the 
loss of revenue entailed. But this zealousness was then 
and is now opposed to a policy which the Congress regarded 
as right and proper. 

The administrative officials have consistently endeavored 
to thwart the provision that the former owner * 1 shall be 
entitled to purchase the property” at the price originally 
paid by the Government. But they have denied appellee its 
right on the ground that h is not eligible, as a matter of 
law, to exercise that right. The sole ground of administra¬ 
tive action was not an exercise of administrative discretion 
but a misapprehension of appellee’s legal status and tights. 
In their obstinate resistance to the former ownei^ pro¬ 
visions the officials have misinterpreted and misapplied 
the Federal statute. The courts are open to revieW such 
errors, and to provide a declaration of legal status and 
rights, without fear of any incursion into a proper province 
of administrative discretion. Stark v. Wickard, 321 U. S. 
288. See Arenas v. United States, 322 U. S. 419, 432:; 

Even in some discretionary matters, it has been held 
that if an official acts solely on grounds which misap¬ 
prehend the legal rights of the parties, an otherwise 
unreviewable discretion may become subject tq cor¬ 
rection. Perkins v. Elg, 307 U. S. 325, 349. 


8 The FWA ruling, and the two earlier WAA letters, assumed that ap¬ 
pellee’s eligibility depends upon the California law. The Government 
brief now says the State law is irrelevant, and that a dissolved corporation 
is “defunct” and is ineligible as a matter of Federal law. 
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In Perkins v. Elg, 307 U. S. 325, Elg brought suit for a 
declaratory judgment of her American citizenship. The 
action was filed both against the Secretary of Labor, who 
was threatening deportation proceedings, and against the 
Secretary of State, who had refused a passport on the 
ground that Elg had acquired Swedish citizenship and 
under our naturalization treaty with Sweden that termi¬ 
nated her American citizenship. The suit was brought 
against the defendants in both their individual and official 
capacities. This Court affirmed an opinion of Justice 
Bailey, this Court granted plaintiff injunctive relief as 
against the Secretary of Labor but dismissed the complaint 
as against the Secretary of State notwithstanding his 
error, in view of the settled rule that even a citizen cannot 
compel the Secretary of State to exercise his discretion 
by issuing a passport. (Perkins v. Elg, 69 App. D. C. 175, 
99 F. 2d 408.) 

The Secretary of Labor filed a petition for certiorari 
(October Term, 1938, Docket #444), and Miss Elg filed a 
cross petition against the Secretary of State (Docket 
#445). The Government contended there, as here, that 
a writ of mandamus would be denied because a 1 * doubtful 
question of law” was involved, that hence the duty of the 
officer involves the exercise of discretion, citing Wilbur v. 
United States, 281 U. S. 206, 219, and that accordingly a 
declaratory judgment should be denied. (Memorandum 
for Secretary of State, #455, pp. 3-4.) The Secretary of 
State pointed out that the question of law—proper con¬ 
struction of a naturalization treaty with Sweden—was at 
least doubtful, and that the Secretary’s treaty construction 
had been approved in 36 Op. A. G. 535, and in United States 
v. Reid, 73 F. 2d 153 (C. C. A. 9th). 

The Supreme Court, without considering the argument 
that the question was at least “doubtful,” held that the 
declaratory judgment could correct the Secretary’s mistake 



of law without interfering with his discretion. See 307 U. S. 
at pp. 349-350: 


a • 


• The decree below . . . dismissed the 
bill of complaint as against the Secretary of State! The 
dismissal was upon the ground that the court iwould 
not undertake by mandamus to compel the issuance 
of a passport or control by means of a declaratory 
judgment the discretion of the Secretary of State, But 
the Secretary of State, according to the allegation of the 
bill of complaint, had refused to issue a passport to 
Miss Elg ‘solely on the ground that she had lost her 
native born American citizenship.’ The court below 
. . . declared Miss Elg ‘to be a natural born citizen 
of the United States’ (99 F. 2d 414) and we think that 
the decree should include the Secretary of State as well 
as the other defendants. The decree in that sense 
would in no way interfere with the exercise of the Secre¬ 
tary’s discretion with respect to the issue of a passport 
but would simply preclude the denial of a passport on 
the sole ground that Miss Elg had lost her American 
citizenship.” 


Similarly, the District Court’s declaration in this case prop¬ 
erly rejected appellant’s erroneous ruling that appellee 
was ineligible as a matter of law to apply under section 
23(d). j 

It is, indeed, general doctrine that an administrative offi¬ 
cer has “exclusive jurisdiction to determine disputed ques¬ 
tions of fact” but that “his decision on questions of law 
should be reviewable by the courts.” United States v. 
Lauglrdin, 249 U. S. 440. As Justice Stone said in Dismuke 
v. United States, 297 U. S. 167,172: 


But the power of the administrative officer will not, 
in the absence of a plain command, be deemed to ex¬ 
tend to the denial of a right which the statute creates, 
and to which the claimant, upon facts found or admitted 
by the administrative officer, is entitled. 
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If the case involves a “mixed question of law and fact” 
and 4 ‘the court cannot so separate it as to see clearly where 
the mistake of law is, the courts will not interfere.’* 
Marquez v. Frisbie, 101U. S. 473,476. But whether a ruling 
is consistent with “the applicable statutes properly inter¬ 
preted is a clear-cut question of law” and is for decision by 
the courts, see Dobson v. Commissioner, 320 U. S. 489, 492, 
502. 

The Government apparently argues that the courts will 
not grant a writ of mandamus because the statute pre¬ 
scribing appellee’s right requires “construction”, that 
hence no declaratory relief should be granted. To repeat, 
the special doctrines which govern the high and prerogative 
writ of mandamus are in no sense applicable to this action 
for a declaratory judgment brought, under a liberalizing 
statute, against appellant officials in both their individual 
and official capacity. Perkins v. Elg, 307 U. S. 325. 

The courts will protect appellee’s rights from impairment 
by officials acting under a mistaken conception of their offi¬ 
cial duties. Stark v. Wickard, 321 U. S. 288; Work v. 
Louisiana, 269 U. S. 250; Philadelphia Co. v. Stimson, 223 
U. S. 605. It is fundamental in our system that the execu¬ 
tive can only “implement legislation within the bounds of 
prescribed standards” and that if a person is affected con¬ 
cretely and substantially by administrative action in excess 
of statutory authority the courts will entertain his com¬ 
plaint. Fleming v. Moberly Milk Products, 82 App. D. C. 
16, 160 F. 2d 259, 264, cert, denied, 331 U. S. 786. Unlike 
a writ of mandmaus which requires specific official action 
and hence may encroach on official discretion, a declara¬ 
tory judgment can identify the error of law, or action in 
excess of authority, without fear of encroachment on dis¬ 
cretion. Perkins v. Elg, supra. 

But in the present case the District Court would even 
have been warranted in issuing a mandamus. A court will 


I: 


i 

I 
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issue mandamus even though the official followed an inter¬ 
pretation which was “plausible,” if the facts are undis¬ 
puted, and the statute, correctly interpreted, places a duty 
upon the official. See Roberts v. United States, 176 U. S. 
221, 231: 

If the law directs him (the officer) to perform an act 
in regard to which no discretion is committed t6 him, 
and which, upon the facts existing, he is bound to per¬ 
form then that act is ministerial, although depending 
upon a statute which requires, in some degree, a con¬ 
struction of its language by the officer. Unless this be 
so, the value of this writ is very greatly impaired. 
(Italics added.) j 

The Supreme Court issued mandamus in Sante Fe Pacific 
R. Co. v. Fall, 259 U. S. 197, stating (p. 199): 

i 

• 

“At first sight the words of the statute • * • might 
be taken to sustain the decision (of the Secretary of 
Interior), but, upon consideration, they seem to us not 
to have that effect.” 

Certainly mandamus is proper where the official erronebusly 
departs from the plain words of the statute. 

The cases relied upon by defendants were cases in which 
the court held that the public land statutes, as properly in¬ 
terpreted, conferred upon the Secretary a discretion to 
select from among a range of possible constructions accord¬ 
ing to administrative determination. Thus in Work v. 
Rives, 267 U. S. 175, the Supreme Court considered such 
cases as Ness v. Fisher, 223 U. S. 683, Riverside Oil Co. v. 
Hitchcock , 190 U. S. 316; Hall v. Payne, 254 U. S. 343, all re¬ 
lied upon in the Government bttef, and said (267 U. S. at 
183): I 

In each case it was held that as the statute intended 
to vest in the Secretary the discretion to construe the 
land laws and make such rulings, no court could reverse 
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or control them by mandamus in the absence of any¬ 
thing to show that they were capricious or arbitrary. 

The Surplus Property Act, however, although it gives the 
Administrator a certain amount of discretion to define 
“similar structures’’ certainly does not give him discretion 
to determine on broad policy grounds whether or not to 
recognize the right of former owners of commercial prop¬ 
erties, or non-agricultural properties. See Work v. Mosier, 
261 U. S. 352, 358: 

The question whether bonuses were to be included in 
royalties is a matter of statutory construction, not 
finally entrusted to the discretion of the Secretary, but 
determinable in court, at the instance of beneficiaries 
as of right. (Italics added.) 

In Work v. McAlester-Edwards Co., 262 U. S. 200, the 
Supreme Court made a careful and detailed analysis of the 
Indian land statutes and construed a 1918 law, giving a 
lessee of Indian lands a preferential right to purchase the 
fee at the appraised value, to refer to an appraisal made 
under a 1912 law when land values were lower. In issuing 
mandamus, the Court said (p. 208): 

We think that the preferential right of relator , con¬ 
ferred by section 4 of the Act of 1918, was not to be left 
to the legal discretion of the Secretary in the construc¬ 
tion of that act. There are no words to qualify that 
which the lessee has as a right granted by the statute, 
or to vest in the Secretary the final discretion to deter¬ 
mine or define that right. (Italics added.) 

Similarly appellee’s legal eligibility to exercise its right 
under the Surplus Property Act was not committed “to the 
legal discretion of (appellants) in the construction of that 
act.” Their construction is erroneous, and the act as prop¬ 
erly construed does not render appellee ineligible. 
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Conclusion 

For the reasons stated, the judgment of the District 
Court should be affirmed. i 


Respectfully submitted, 

Harold Leventhal, 

Washington, D. C. 
David B. Gideon, 

San Francisco, California. 
John J. Courtney, 

Washington, D. C. 


January 1949 
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Chas. L. Harney Construction Co. (Formerly Palm 
Springs Holding Corporation), 575 Berry Street, San 
Francisco, California, a Corporation, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR THE APPELLANTS 


SUMMARY OF ARGUMENT 

1. Section 23 of the Surplus Property Act of 1944,; as 
originally enacted, did not confer a preferential repur¬ 
chase right on the former owner of commercial property. 
Appellee, while admitting that the genesis of the former- 
owner provision of the Surplus Property Act was a desire 
to aid former owners of farm property, seeks to give the 
impression that the right was not dealt with at all by the 
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bill as it passed the House, and that it was not so limited 
by the bill as it passed the Senate. The specific provi¬ 
sions of the House and Senate bills are re-examined and 
shown to establish agreement between those bodies on a 
limitation of the right to agricultural lands. This being 
so, appellee’s claim that failure so to limit it in the final 
legislation was in compromise of a disagreement between 
the House and Senate is without any support. And appellee 
fails to rebut appellants’ contention that, as finally passed, 
the right was understood by both legislative bodies as lim¬ 
ited to agricultural property. 

In this light, it is irrelevant what could be shown in 
hearings on various bills in the prior Congress, or for that 
matter in the hearings on the bill which became the Surplus 
Property Act of 1944. Moreover, appellee cites nothing in 
such hearings which indicates that the former-owner right, 
with the price concession granted by the Act, was intended 
to apply to commercial property. 

The amendatory legislation in 1946 does not fix the scope 
of the 1944 Act. Nor is the passage of the amendatory 
legislation even persuasive that the original provision was 
not limited to agricultural property. The amendatory act 
does not repudiate the administrative exclusion of com¬ 
mercial property under the 1944 Act; it affirms it and for 
the first time extends the right to some but not all com¬ 
mercial property on a principle not incorporated in the 
original act. It is thus new legislation. 

Appellee’s citation of a claimed administrative practice 
prior to the administrative regulation of allowing the 
former-owner right as to commercial property is unsup¬ 
ported by the record and is simply an assertion by appellee. 
Moreover, it is irrelevant since they do not assert that in 
any one instance such a right was actually recognized. 

2. The former-owner right does not accrue to corpora¬ 
tions dissolved prior to the property becoming surplus and 
subject to sale. The proposition that under California law 
it has a standing to litigate notwithstanding its admitted 
dissolution was conceded by appellants in their opening 
brief and is conceded here. Capacity to pursue a right is a 
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state question. But whether a right is conferred on a dis¬ 
solved corporation is a federal question. Moreover, the 
California law relied upon does not establish that appellee 
is not legally dead, as is the federal rule on dissolved cor¬ 
porations. That law, by providing winding up procedures 
analogous to probate procedures, places appellee in the game 
status as an individual decedent. Congress having pro¬ 
vided a survival of the right, but limiting such survival to 
cases of individual owners, there is no warrant for judicial 
enlargement of the survival provision. 

That the subsequent Congress in 1946 passed ani act 
expressly allowing former bondholders of the Hotel Cham¬ 
berlin to exercise the former-owner right simply estab¬ 
lishes that they were not former owners except by special 
legislation. It has no tendency to establish that a dissolved 
corporation or its former shareholders have such a right, 
but indicates that express legislation is necessary to give 
it to them. | 

3. Appellee is not the person from whom the United 
States acquired the property. Appellee does not and can 
not overcome the proposition that the Harneys as indi¬ 
viduals have no just claim to the windfall which accures to 
them under the judgment of the court below and that they 
are wholly beyond the objective of the Surplus Property 
Act. They simply seek to hold this Court to a recognition 
of the corporate entity, regardless of the absurdity and 
inequitable character of the result. Appellee concedes that 
courts may cut through the corporate form in “exceptional 
cases.” It is submitted that recognition of the corporate 
form here results, in effect, in bestowing a gratuity of 
$450,000 of the public funds on individuals who are in no 
way in the class of persons Congress intended to benefit, 
and that it is therefore a proper case in which this Court 
should reject the contention that it must be bound by the 
formal corporate existence. I 

Appellee does not establish that the individuals who were 
shareholders of the Palm Springs Holding Corporation in 
1942, and who sold their stock in that year, have any rights 
in the subject property. Nor does appellee show that the 
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agreement between the Harneys and such individuals can 
create any right in the latter as against the United States 
or enhance the status of the Harneys in this litigation. It 
may be “an eminently proper agreement designed to avoid 
litigation”, as appellee claims, but its wisdom, propriety, 
or validity is not in question here, and it has no bearing 
on this case. 

4. Appellee errs in suggesting that its corporate history 
was not relied upon by appellants in rejecting its claim. 
But even if it were otherwise, appellee recognized in its 
pleading that it must affirmatively establish its right under 
the Surplus Property Act before a court can declare it. 
And since a court must find that such a right exists, it is 
open to appellants to urge all matters establishing the 
contrary. 

5. The administrative interpretation of the Surplus Prop¬ 
erty Act should be sustained if reasonable and permissible. 
Appellee recognizes this rule in mandamus cases, but seeks 
to limit it to cases arising under the general land laws. 
This attempted distinction is without merit. The Surplus 
Property Act is clearly of the same class of statutes dealt 
with in the mandamus cases. Nor is the rule different 
where, instead of mandamus, the relief sought is a declara¬ 
tory judgment. This would simply lead litigants into ask¬ 
ing declaratory judgments instead of mandamus. Appel¬ 
lee’s claimed authority does not support the assertion that 
the rule is different. And this Court has already recog¬ 
nized that there is no such distinction. 

ARGUMENT 

1. Section 23 of the Surplus Property Act of 1944 as 
originally enacted did not confer a preferential repurchase 
right on the former owner of commercial property .—The 
position of the appellants in their opening brief (pp. 13-28) 
is that, while section 23(d)(1)(A) of the Surplus Property 
Act of 1944, as finally enacted, did not expressly limit the 
right of former owners to purchase at a price premium to 
agricultural lands, such a limitation was included in every 
form of the legislation considered and finally passed by 
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each of the legislative bodies, and that the omission of such 
a limitation by the conference committee does not operate 
to extend the right to other than agricultural lands where 
(1) the conference report does not proclaim such an inten¬ 
tion and (2) the debates show understanding of the hill as 
finally enacted as still limiting the right to agricultural 
lands. I 

Appellee appears to challenge appellants’ statement that 
in all forms as considered by the House and Senate and as 
enacted by those bodies and sent to conference, such right 
was limited to agricultural lands. At pp. 19-20 of appel¬ 
lee’s brief it is stated that the House passed H. R. 5125 
“without a former owner right.” While this is technically 
true, the House bill did contain a provision declaring the 
policy of affording an opportunity to former owners of 
lands “which the Administrator declares suitable only for 
agricultural use” to repurchase the lands at a premium 
price. (Appellants’ opening brief, p. 18.) It thus appears, 
contrary to the impression to be gathered from appellee’s 
brief (p. 20), that the concept of a price concession to 
former owners did not originate wholly in the Senate, and 
that, so far as the House dealt with the question, it limited 
the concession to former owners of agricultural lands. 

Appellee, with one exception, does not question the propo¬ 
sition that in all forms of the bill before the Senate passed 
it and sent it to conference, the right was so limited. Appel¬ 
lee states (Br. 20) that “the Government errs in stating 
(p. 21) that as passed by the Senate the former owner pro¬ 
visions ‘were substantially the same as those in section 22 
of the Senate bill as reported.’ ” Appellee also states that 
as passed by the Senate the bill “did not limit the former 
owner provision to agricultural lands.” Section 22(f)(1) 
as passed by the Senate read: 

In the case of any surplus real property which was 
acquired by any Government Agency after December 
31, 1939, and is classified under this section as agri¬ 
cultural land, the person from whom such land was 
acquired, or in the event of his death, his lineal heirs, 
shall be given notice that the land is to be disposed of 
by the United States and shall be entitled to purchase 


1 
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such land, in substantially the identical tract as when 
acquired from such person, at private sale, # * *. 
[Italics supplied.] 

Section 22(f)(5) provided for an adjusted price as 
presently appears in the law. It thus appears that the 
right was specifically limited by the Senate to former own¬ 
ers of agricultural land. 

Appellee is careful not to say that in the bill as passed 
by the Senate, that body provided that the right should 
extend to all classes of real property. They can not deny 
that section 22(f)(1) was limited as above set out. What 
they do say (Br. 20) is that the bill “did not limit the 
former owner provision to agricultural lands.’’ In sup¬ 
port of that, however, they merely cite the fact that the 
Senate bill contained a specific provision extending the 
right to the former owners of Moore Field in Oklahoma. 
That property, when acquired by the Government, was agri¬ 
cultural land, and subsequent to its acquisition it acquired 
value as oil land. The specific amendment was inserted 
because Senator Thomas thought the broad provision of 
section 22(f)(1) would not assure protection to his constitu¬ 
ents since the land might not be classified as agricultural 
lands. 

In other words, this simply emphasizes the fact that no 
former-owner right under section 22(f) would accrue to 
any non-agricultural property unless it was expressly so 
provided. Appellee itself concedes this at Br. 21 when it 
states, speaking of the Moore Field amendment, “It was 
plain that the case required an amendment since the land 
would be classified as mineral and not agricultural.” And 
later on the same page appellee states, “The Senate bill had 
limited this right to agricultural lands, extending it to one 
instance of mineral land on the ground that the same general 
principle was involved.” It is sufficient to observe that the 
Senate did not extend it to one instance of hotel property. 

At Br. 21 appellee states, “The House Conferees recon¬ 
ciled the House and Senate differences. • • • But the 
House further insisted that if the right were provided by 
statute it should be extended to all real property.” Appel- 
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lee does not cite its authority for that statement. As shown 
hereinbefore, both the House and Senate were in agreement 
that the right should be limited to former owners of agricul¬ 
tural lands. This did not present a difference which the 
conferees were required to resolve. Appellee’s bold state¬ 
ment that the House conferees insisted that the right be 
extended to all real property is without support in the 
conference report (90 Cong. Rec. Pt. 6, pp. 7841-7850) or 
elsewhere. Not only is this true, but at no point in the 
debate on the conference measure did anyone express the 
view that he understood the bill to have been so funda¬ 


mentally changed as to convert a right formerly limited to 
former owners of agricultural lands into a right available 
to former owners of all classes of property. On the con¬ 
trary the debates show an understanding that the right 
was confined to former owners of agricultural property 
(Appellants’ opening brief, pp. 23-24). j 


The language of Senator Johnson, quoted by appellee at 
Br. 22, does not show the Senator’s understanding that the 


former-owner right was broadened in conference to apply 


to all classes of property. While the Senator stated that 


he believed that the 4 ‘most unfortunate oil-land situation” 


[the Moore Field property] had been covered in general 
language, he did not state that in order to take care of one 
“most unfortunate situation” of land, agricultural in char¬ 
acter when acquired but since shown also to have mineral 
value, the conferees had made the former-owner right appli¬ 
cable to all classes of property. Senator Johnson expressly 
stated his understanding that the former-owner provision 
“applies to agricultural land.” 90 Cong. Rec. p. 7936. 
Accordingly, the statement of the Senator relied upop by 
appellee meant merely that he believed the Moore Iheld 
situation was taken care of by a general provision ofj the 
conference bill which he understood as limited to agricul¬ 
tural lands. 

i 

Appellee states (Br. 23) that “the courts will not ‘super¬ 
vise’ the Conference Committee or any legislative commit¬ 
tee.” We agree, and further observe that appellants! do 
not ask this Court to assume any such powers. All that 
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appellants argue is that Courts will not assume that legis¬ 
lative conferees have gone beyond the scope of their author¬ 
ity to adjust differences and write entirely new legislation, 
at least where the conference committee in its report does 
not advise Congress that it has done so, and where debates 
on the conference measure show an understanding that 
no such fundamental change has been wrought. 

At Br. 23 appellee calls attention to the fact that, as sent 
to conference, the bill provided that proceeds of sales of 
surplus property should be applied to a reduction of the 
public debt, and that the provision was removed by the 
conference. However, as appellee itself shows, Congress 
was specifically advised of the change. With regard to the 
former-owner provision of the Surplus Property Act, no 
such understanding was either given by the Conference 
Committee or shown to have been within the mind of any 
member of Congress. On the contrary, the evidence is that 
Congress understood the former-owner right as limited to 
agricultural land. 

At Br. 25-30 appellee discourses at length upon hearings 
held in 1943 on prior suggested legislation dealing with 
surplus property disposal, and with Surplus Property Ad¬ 
ministration Regulation No. 2, governing disposal of surplus 
property prior to enactment of specific legislation. It is 
immaterial what these hearings and proposed legislation 
show. If it be assumed merely for purposes of argument 
that proposed legislation in 1943 provided a former owner 
preferential repurchase right at a premium price to former 
owners of all lands, 1 the action of the Senate and the House 
in 1944 in limiting such right to former owners of agricul¬ 
tural lands simply means that the Congress which enacted 
the Surplus Property Act of 1944 was of a different mind. 

So far as concerns the 1944 Hearings on H. R. 5125, the 
bill which eventually became the Surplus Property Act of 
1944, the same is true. However, it may be observed that 
the colloquy between Mr. Manasco and Mr. Clayton regard¬ 
ing the Willow Run Plant (cited by appellee at Br. 48) does 
not indicate that either of them favored a former-owner 


1 Nothing appellee cites establishes this. 
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right at a price concession to former owners of all lands. 
They were dealing with Willow Run simply as a problem 
which would ensue from the provision of the proposed bill, 
i.e., a former-owner right limited to agricultural lands. 

In its discussion of the amendatory legislation of 1946, 
appellee recognizes (Br. 30) that one Congress can not 
conclude for the courts the question of construction of an 
enactment of a prior Congress. The cases of Thomson v. 
United States , 321 U. S. 19, and Minnesota v. Keeley, 126 
F. 2d 863 (C. C. A. 8,1942), relied on by appellee (Br. 23-33) 
do not hold to the contrary. In the former case the court’s 
observation that the subsequent amendment evidences no 
change in legislative intent shows that the Court deter¬ 
mined the intent of the earlier legislation independently of 
the later enactment. And in the Keeley case, the Court 
first construed the early legislation, and in rejecting the 
argument that the enactment of the later statute deinon- 
strated that the first had a meaning contrary to that found 
by the Court, simply said that the later legislation “seems 
only to confirm that the original intention of Congress * • * 
was as we have indicated it to be.” [Italics supplied.] 

Moreover, appellee treats the 1946 statute (Br. 30) as a 
swift repudiation of the administrative interpretation of 
original section 23. It relies heavily on statements in the 
House Report filed by Mr. Manasco on the amendatory 
legislation of 1946 to the effect that the administrative in¬ 
terpretation of the original section was “wholly unjusti¬ 
fied.” 2 This language was placed before this Court in 
appellants’ opening brief at p. 26, but it was further shown 
that the Senate would not subscribe to that view, that the 
bill as amended by the Senate and accepted by the House 
actually confirmed the administrative exclusion of com¬ 
mercial property but restricted it by introducing an entirely 
new factor not incorporated in the original act, i.e., whether 
the improvements on commercial property were constructed 


2 But see H. Rep. No. 1757, 78th Cong. 2d Sess. p. 12, reporting 
the original 1944 bill, also filed by Mr. Manasco, set out at pj 17 
of appellants’ opening brief, expressly calling attention to the fact 
that the right was limited to former owners of agricultural lands. 
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by the Government or by the former owners, a factor which 
the administrative officials were not authorized to consider. 
Appellee seeks to avoid this by stating (Br. 34) that the 
exclusion of commercial property where the improvements 
were built by the Government simply effectuated the in¬ 
tention of the earlier act. The only claimed authority for 
this is a reference to pp. 29-30 of appellee’s brief. But all 
that is dealt with there are proposed bills antedating the 
Surplus Property Act of 1944, and even so nothing is there 
indicated which suggests drawing the line drawn by Con¬ 
gress in the 1946 statute. If appellee could point to any¬ 
thing in the 1944 Act as originally enacted or in the hearings 
showing that it was ever intended to consider this factor, 
it would have done so. 

Appellee attacks the administrative regulation by argu¬ 
ing (Br. 25) that if “real property” as defined in section 
23 (a)(1) as originally enacted be interpreted to exclude 
commercial property, then section 23 (f)(1) providing a 
subordinate priority to veterans to acquire land suitable for 
agricultural, residential or small business purposes is ren¬ 
dered partially nugatory. But if that be so, it would merely 
establish that the regulation was invalid as applied to the 
veteran’s priority. It would not establish its invalidity 
as applied to a former-owner’s right under section 23 
(d) (1) (A). Appellants do not claim that commercial prop¬ 
erty is not generally within the purview of the 1944 Act, 
but only that the former-owner right to repurchase at a 
price concession was confined by that Act to agricultural 
lands. If it be said that this means that Congress dealt 
less liberally with former owners than with veterans, the 
answer is that, since the right allowed to former owners in¬ 
cluded the right to buy back at a discounted price, Congress 
could logically limit the classes of former owners receiving 
such favorable treatment. Veterans had no such price con¬ 
cession. Appellee refers at Br. 37-38 to three claimed in¬ 
stances of the offer of commercial properties for disposition. 
The source of this is said to be simply that appellee believes 
the files of the disposal agencies will show such matter. 
Passing this, however, it is sufficient to say that it is not 
shown that in any of the three instances the former-owner 



right to purchase at a discounted price was given effect. 
Secondly, all of these transactions antedated the adminis¬ 
trative regulation construing section 23, and appellants’ 
position is not based on long-continued administrative 
practice since, in the nature of things, none could be shown 
after the enactment of the 1946 amendatory legislation. 
And, third, these claimed instances merely establish the 
proposition that commercial property was subject to dis¬ 
posal under the 1944 Act. If this be conceded, it does not 
follow that the former-owner right with price concessions 
applied to such property. 


At Br. 35-36 an attempt is made by appellee to charge that 
the position now taken is at variance with the administra¬ 
tive determination. That is not so. At pp. 24-25 of appel¬ 
lants’ opening brief the position is taken that the rule of 
ejusdem generis has no application here because tine legisla¬ 
tive history shows that the controlling factor under the 
original act is that the lands must be agricultural in char¬ 
acter. And S. Rep. No. 1722, 79th Cong. 2d Sess, reporting 
the amendatory 1946 Act (Appellants’ opening brief, p. 27) 
shows that the War Assets Administration at that? time 
based its regulation and defended it on the legislative 
history as not applying the former-owner right to commer¬ 
cial properties. ] 


2. The former-owner preferential right under section 23 
of the Surplus Property Act of 1944, as originally enacted 
or as amended in 1946, does not accrue to a corporation 
dissolved before the property becomes surplus .— 
On this point appellee devotes a considerable por¬ 
tion of its brief (pp. 39-47) to the proposition that the 
state which creates a corporation can give it a technical 
existence after dissolution for the purpose of windiiig up 
its affairs, collecting assets, paying its debts, and distribut¬ 
ing surplus to shareholders. It points to section 399 of 
the California Civil Code as doing just that, and cites deci¬ 
sions of the California courts and other states holding that 
under such statutes a dissolved corporation continues to 
have standing to realize upon assets which it had at the 
time ofthe dissolution, even though such assets did not be- 
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come actionable or collectible until after dissolution (App. 
44-45.) 

Appellants do not question this (appellants’ opening 
brief, p. 30). It may be conceded that if the Surplus Prop¬ 
erty Act of 1944, either as originally enacted or as amended, 
conferred a right on corporations in dissolution, then appel¬ 
lee can pursue that right. But the question presented here 
is whether such a right is conferred. In other words, any 
rights of appellee in property owned by the United States 
must stem from an Act of Congress, since only Congress 
can constitutionally dispose of such property. And in this 
case appellee must clearly show to this Court that Congress 
conferred the right on dissolved corporations. 

This is purely a federal question, and California law, 
even if it went beyond the scope of simply creating a ca¬ 
pacity in dissolved corporations to wind up affairs and 
attempted to confer a substantive right in Government prop¬ 
erty, is entirely irrelevant in determining that question. 
Although capacity to pursue a right is all that appellee 
claims under California law, and that question is clearly 
different from and independent of the question of whether 
Congress bestowed the right, appellee nevertheless seeks 
to merge the two. At p. 48 of its brief appellee attempts to 
make it appear that to construe the Surplus Property Act 
of 1944 as not giving the right to dissolved corporations 
would be to impute to Congress an intent “to jettison ‘ con¬ 
tinued existence’ statutes.” This is absurd. If Congress 
had limited the former-owner repurchase right to individual 
owners, could it be said that Congress thereby intended to 
jettison the whole body of corporation law in the forty- 
eight states'? 

By such argument appellee apparently seeks to obscure 
the real issue here and the rules which guide both admin¬ 
istrative and judicial bodies in passing upon it. The issue 
here is whether Congress bestowed a gratuity on appellee 
and relinquished a public interest, and the rule which gov¬ 
erns is that appellee’s right must be clear from the statute 
under which the claim is made and that the claimant has 
the burden of establishing such right beyond doubt. North- 
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ern Pacific R. Co. v. United States, 330 U. S. 248, 257 
(1947). (Appellants’ opening brief, p. 29.) 3 

The earlier case of Allen v. Smith, 173 U. S. 389 (1899), 
cited by appellee at 24 Br. 47, is not in point. In the first 
place, the question of whether the bounty was payable was 
not in issue. The money had been paid, and the only ques¬ 
tion before the court was as to its distribution. Moreover, 
appellee itself admits that the law there in question was 
enacted in fulfillment of a “moral obligation” and the court 
further observed that “Bounties granted by a government 
are never pure donations but are allowed in consideration 
of services rendered or to be rendered, * * Here 

there was no moral obligation to the former owner. When 
the Government acquired the instant property it paid! the 
full market value to the former owner. There is thus no 
consideration flowing from the former owner to the Gov¬ 
ernment in exchange for the former-owner price concession, 
and no moral obligation on Congress. And to the extent 
that appellee would acquire the property for $450,000 less 
than its market value if the Surplus Property Act gives him 
such a right, it is a statute bestowing an outright gratuity 
and to that extent sacrificing the public interest. It is there¬ 
fore subject to the strict rule of construction redeclared in 
the recent case of Northern Pacific R. Co. v. United States, 
330 U. S. 248, 257, supra. ; 

Appellee does not begin to meet the burden upon it of 
clearly establishing a right. The statute claimed by ap¬ 
pellee to confer the right on dissolved corporations is the 
Surplus Property Act of 1944, as originally enacted and 
as amended. Appellee points to no language of that statute 
clearly establishing that the right w T as conferred on dis¬ 
solved corporations. Instead it discourses at length on the 
irrelevant question of its continued capacity, despite dis- 


3 At Br. 48-50 appellee stresses the rule that state continued 
existence statutes must be liberally construed. But that means only 
that courts will liberally construe the powers granted by such 
statutes. The question here is not one of power under state law, 
but the substantive question of whether Congress conferred a 
gratuity on dissolved corporations. 




14 


solution, to make a claim and litigate under the corporate 
title and front. 

As pointed out in appellants’ opening brief (p. 29) the 
Supreme Court has stated the rule in the federal judiciary 
to be that dissolved corporations are legally dead. Okla¬ 
homa Gas Co. v. Oklahoma, 273 U. S. 257 (1927). True, as 
appellee points out (Br. 51) the Court in that case (273 
U. S. at pp. 259-260), recognized that the state which creates 
a corporation can continue its existence after dissolution 
for special and limited purposes. But the limited technical 
status given dissolved corporations by section 399 of the 
California Civil Code is not inconsistent with the status of 
the corporation as legally dead. The mechanics therein 
provided for “winding up its affairs” confirm the death of 
the corporation, just as probate procedures are addressed to 
the fact of death of individuals. Appellee, under the con¬ 
tinued existence statute of California, has a status indis¬ 
tinguishable in legal significance from that of a deceased 
individual former owner. And as pointed out in appellants’ 
opening brief (p. 32) Congress expressly dealt with former 
owners in that status and expressly limited survivorship of 
the right to heirs of individual owners. 

At Br. 47 appellee states that appellants’ construction 
of the Surplus Property Act would preclude recovery 
“even assuming the 1944 Act extended to hotels.” That is 
true. And at p. 48 it is said that this “would operate to cut 
off all dissolved corporations, including corporations which 
dissolved last year or at any time subsequent to 1946.” 
That also is true, and to fill in, it is added that the same is 
true as to corporations which dissolve subsequent to enact¬ 
ment of the 1944 Act and before the right to buy back has 
accrued, that is, before the property is declared surplus. 

The reason for this is (appellants’ opening brief, pp. 
29-32) that Congress did not extend the right to dead cor¬ 
porations, first because “corporation” does not mean “dis¬ 
solved corporation” and secondly because Congress 
expressly dealt with the question of survival of the right be¬ 
yond the existence of former owners and limited it to indi¬ 
vidual owners. 
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Appellee states (Br. 54) that appellants make the “novel 
contention ” that the former owner has no rights under the 
statute until the property is declared surplus and offered 
for sale. That is not true. Appellants state (opening 
brief, p. 32) that no “property right” exists. Appellee 
states (Br. 46) that appellee in August 1945 “had a claim 
upon Government officials to exercise their discretion to 
include commercial properties.” But it had no property 
right to acquire the hotel property at that time. At most it 
could have only a right to buy back if the property was de¬ 
clared surplus and if the corporation was then m existence. 
Congress could condition the ultimate right to buy on any 
basis it chose. Where Congress has limited survivorship 
to the one class of individual owners, no case is presented, 
certainly under the strict rule of construction here appli¬ 
cable, for a court to further extend the right. 

The situation thus presented to this Court is that appellee 
cannot, as it must be able to do, show this Court any lan¬ 
guage in the Surplus Property Act clearly conferring a 
right upon it. And not only is this true, but provisions of 
that Act affirmatively indicate that no such survival of the 
right was intended. 

In this situation this Court will no doubt properly evalu¬ 
ate appellee’s citation (Br. 51) of a claimed practice by the 
Maritime Commission of disposing of vessels to former 
owners even though dissolved. Nothing of record estab¬ 
lishes such a practice and it is not in any event an admin¬ 
istrative construction of the Surplus Property Act. 4 

At Br. 52 appellee argues that, whereas a large corpora¬ 
tion which did not dissolve could repurchase its property, a 
small corporation whose only physical property was taken 
by the Government and may thus have been forced to dis¬ 
solve cannot reacquire. 5 But that is a policy matter. This 

4 That Act expressly provided that disposal of surplus vessels 
should be by the Maritime Commission and under statute other 
than the Surplus Property Act. Surplus Property Act of 1944, 
sec. 10(b), 58 Stat. 769, 50 U. S. C. War App. sec. 1619(b). 

5 Appellee does not, of course, contend that its dissolution in 1945 
was forced by the Government’s acquisition of the subject property 
in 1942. 
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Court’s problem is to find within the four corners of the 
Surplus Property Act a clear right in appellee, and if it 
fails to find it, then to reverse the judgment appealed from. 

Appellee, apparently seeking to show a Congressional 
intent to return properties to former owners even though 
dissolved, cites the fact that Congress by the Act of August 
7, 1946, 60 Stat. 886, authorized the bondholders of the 
Hotel Chamberlin to exercise the right of former owners. 
It may first be noted that, as individuals who had invested 
their money in the property prior to its acquisition by the 
Government, those bondholders had a much stronger moral 
claim to favorable consideration than the Harneys, who 
never had any connection with the Hotel Mirador and 
parted with nothing in reliance upon or consideration for 
the windfall they now claim. Even so, the passage of this 
special legislation establishes (1) that such bondholders 
were not former owners under the Surplus Property Act 
and became entitled to qualify only by special legislation, 
and (2) that if a more liberal general policy is to be pur¬ 
sued, it cannot be found within the Surplus Property Act as 
it now stands, but must be declared by Congress. 

3. Appellee is not the person from whom the United 
States acquired the property .—On this point appellee makes 
no attempt to show that the present stockholders of Harney 
Construction Company, the two Harneys and their qualify¬ 
ing associates, and the individuals who would benefit from 
the judgment of the court below, have the slightest moral 
claim against the United States. It is clearly shown in 
appellants’ opening brief (pp. 33-35) that they are not 
within the objective of Congress in passing the former 
owner right. 0 

6 Appellee calls attention (Br. 55) to its allegation that “De¬ 
fendants admit that plaintiff is the person from whom the hotel 
was acquired by the United States” and say such allegation was not 
controverted. Whether appellee is a former owner within the mean¬ 
ing of the Surplus Property Act is a question of law. Moreover, it 
is for appellants to say what they admit and not for appellee to 
anticipate. And finally, the complaint as a whole is grounded on 
the proposition that appellants refuse to admit appellee is a former 
owner, and the Fleming affidavit expressly controverts appellee’s 
claim that it is. 
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Appellee relies solely on the protection of the corporate 
front. But it recognizes (Br. 56) that courts will go beyond 
such a front in “exceptional circumstances.” Appellee’s 
suggestion that courts are in any way circumscribed in 
their determination of what constitute “exceptional cir¬ 
cumstances” is not supported by authority. The right of 
a court to look behind the corporate form is not limited to 
cases where a technical legal fraud is the result of failure 
to look behind it. Appellee states (Br. 56): “There is 
certainly nothing ‘exceptional’ in the fact that the present 
stockholders of the corporate former owner differ from the 
former stockholders.” But this evades the issue. It is excep¬ 
tional for a corporate screen to be countenanced by the courts 
as a medium whereby public funds are in effect bestowed on 
individuals who have not the slightest claim in justice upon 
the favor of the United States, who never owned an interest 
in the subject property, from whom the United States took 
nothing, and are thus entirely outside of the objective of the 
Government in conferring preferential rights on former 
owners. 

Appellee’s attempt to shift the emphasis by injecting 
the former stockholders of Palm Springs Holding Corpora¬ 
tion is unavailing. Appellee speaks (Br. 56) of the “equit¬ 
able position” of such former stockholders, but not of any 
legal rights in such individuals. Clearly they have none 
(appellants’ opening brief, p. 37). And so far as “equit¬ 
able position” is concerned, even if it were material, they 
received the full value of the subject property from the 
Government. 

Nor does appellee show how the agreement entered into 
between the Harneys and the individuals who were formerly 
shareholders of Palm Springs Holding Corporation creates 
any right in the subject property in such former sharehold¬ 
ers, or adds in any way to the legal standing of appellee. 
Instead appellee indulges (Br. 57) in a defense of the 
agreement as “an eminently proper agreement designed to 
avoid litigation.” Appellants concede that it is “emi¬ 
nently proper” for parties, each of whom is doubtful of 
his own right, to agree that in the event a right is found to 
exist in the one, they both shall benefit. But such an agree- 
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ment has no tendency to establish a right in either. This 
being so, it has no place in this case where the question is 
not whether the Harneys are bound to share benefits with 
the former shareholders of Palm Springs Holding Corpora¬ 
tion, but whether the Harneys have a right to the profits 
to be shared. 

4. The scope of the issue in this case .—Appellee suggests 
(Br. 55) that the lack of identity of Harney Construction 
Company with the Palm Springs Holding Corporation did 
not enter into the administrative rejection of appellee’s 
claim. But the facts of the corporate reorganization, in¬ 
cluding the acquisition by the Harneys of the corporate 
skeleton of the Palm Springs Holding Corporator and the 
subsequent dissolution of the Harney Construction Com¬ 
pany, were detailed and considered by the administrative 
official (Exhibit H to Fleming affidavit, App. 35-36). Such 
facts were “developed and considered” by the administra¬ 
tive official in rejecting the claim. (Fleming affidavit, 
App. 27.) 

Regardless of this, however, this litigation was instituted 
by appellee, and by choosing to seek a declaratory judgment 
it fixed the scope of this proceeding. To grant such relief 
appellee must establish, and the court must find, that the 
Surplus Property Act conferred a right. Thus, it is not 
enough, assuming for purposes of discussion that the admin¬ 
istrative rejection was on specific grounds, to allege and 
prove that such grounds were not well taken. The one 
seeking a declaration of right must affirmatively establish 
that the law provides the right. Otherwise a court cannot 
declare it. Appellee recognized this in its complaint by 
alleging (Complaint, par. 4, App. 3) that the action is 
grounded upon the Federal Declaratory Judgment Act “to 
obtain a declaration of plaintiff’s rights and of the invalid¬ 
ity of defendants’ rulings.” [Italics supplied.] 

Appellee did not seek merely a review of specific questions 
and a judicial direction to the administrative officials to 
reconsider the claim in the light of the court’s rulings 
thereon. And with the issue thus broadly fixed by appellee, 
the court must find affirmatively that the Surplus Property 



19 


i 


•i 

Act conferred the right on appellee. Accordingly it was 
open to appellants in the court below, as it is here, to show 
that appellee does not have such right. Having undertaken 
to sustain a broad issue, appellee cannot now limit it. 

j 

5. The administrative construction of the Surplus Prop¬ 
erty Act, if a reasonable and permissible one, should not be 
disturbed. —Appellants do not question the right of the 
Court to reject their construction of the Surplus Property 
Act if the Court finds that the Act imposes a plain minis¬ 
terial duty upon them to recognize appellee as a former 
owner. But it is submitted that the Surplus Property; Act 
is analogous to statutes generally vesting administrative 
officials with the duty of disposing of property of the United 
States, and that the same rule applies. (Appellants* open¬ 
ing brief 38-42.) The applicable rule is that courts will 
not by mandamus overturn an administrative construc¬ 
tion of the law if it is a permissible view of the statute. 
Appellee *s attempted distinction (Br. 65) of the mandamus 
cases on the ground that they are public lands cases is irrele¬ 
vant. 


Nor is it true, as appellee states (Br. 64) that the rule is 
different where the relief sought is a declaratory judgment 
(in this case appellee sought both). Perkins v. Elg, 307 
XJ. S. 325 (1939), cited by appellee as authority for ihis, 
does not deal with the question at all. It does not purport 
to state a contrary rule. A reading of the opinion shows 
it to be a case where the Court deemed the administrative 
position to be wholly and clearly contrary to established 
law. It is absurd to argue that the strict rule applicable 
in mandamus cases can be avoided simply by seeking a de¬ 
claratory judgment instead of a mandatory injunction. That 
there is no such distinction was recognized by this Court 
in Doehler Metal Furniture Co. v. Warren, 76 App. D. C. 
60,129 F. 2d 43 (1942), cited in appellants* opening brief at 
p. 38. Significantly appellee makes no reference to this 


case. 

Appellee indicates that the only question under the Sur¬ 
plus Property Act requiring the exercise of judgment bv the 
administrative officials is the determination of what are 


! 

| 
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• similar structures.’’ It is clear that determination of 

jir 

whether a party positioned as is appellee, and with appel¬ 
lees history, is a “former owner” within the purpose and 
policy of the Act, requires exercise of judgment, not alone 
by the administrative officials charged with determination, 
but by any Court which undertakes to review that deter¬ 
mination. 

CONCLUSION 

It is submitted that appellee has wholly failed to estab¬ 
lish a status as a former owner within the meaning of that 
term as used in the Surplus Property Act, as originally 
enacted or as amended, and that the judgment below should 
be reversed and the cause remanded with directions to 
enter judgment in favor of appellants. 

Respectfully, 

A. Devitt Vanech, 
Assistant Attorney General. 
Roger P. Marquis, 

Fred W. Smith, 

Attorneys, Department 
of Justice, Washing¬ 
ton, D. C. 

March, 1949. 
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